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THE LAW OF PROCEDURE IN 
STUDENT SUSPENSIONS AND 
EXPULSIONS 

by 

Robert E. Phay 
INTRODUCTION 

Until recently, few procedural requirements were placed on the public 
school when it decided to suspend or expel a student. Education was con- 
^ sidered a privilege, not a right, and school expulsions were generally not 
Reviewed bf thc courts. Today education ii» considered a right that cannot 
bq^ denied without proper reason and unless proper procedures are foi- 
loWed:' Courts now require that students be accorded minimum stand- 
ards ''of fairness; and due process of law in disciplinary procedures that 
may terminate in suspension^ or expulsion.^ 

To determine the procedural requirements placed on a school when it 
contemplates a suspension or expulsion, one must first examine the 
v^statutes of^^he state. The statutes may require a conference before a 
s^chool can suspend a student, as Minnesota's recently adopted Pupil Fair 
Dismissal Act does/ For the more serious penalty of expulsion, they may 

\ V-V Goss V. Lopez, 419 VS. 565. 574 (1915). See also Alexander v. Thompson. 313 
Fr*^uJ)p'^^1389 (CD. Cal. 1970) (public education is a right protected by the equal pro- 
tection art^ due process guarantees that may not be denied arbitrarily) ; Crews v. Clones. 
^ 432 F.2d 1^9. 1263 (7th Cir. 1970) (hair-length case in which the court said that the 
"state does not possess an absolute right arbitrarily to refuse opportunities such as education 
in public schod^s . l , ."). 

.2. Gbssv. LojjeL 419 U.S. 565. 579 (1975). 

3. See Dixon vi^ Alabama State Bd. of Educ, 294 F.2d 150 (5th Cir.). cert, denied, 368 
U.S. 930 (1961) ; Jordan v. $chool Dist. of Erie. C,A. No. 34 73 (W.D. Pa . Feb. 5. 1974) 
(order and consent\decree) ; Graham v. Knuuen. 351 F. Supp. 642 (D.C. Neb. 1972); 
Sullivan v. HoustonUndep. School Dist., 307 F. Supp. 1328, 1342-43 (S.D. Tex. 1969). 
modified, 333 F. Su^p. 1149 (S.D. Tex, 1971), vacated, 475 F.2d 1071 (5th Cir.). cert, 
denied, 414 U.S. !l 0^2 (1973): Vought v. Van Buren Pub. Schools. 306 F. Supp. 1388, 
1393 (E.D. Mich. 196p). 

An emerging, related issue is whether a suspended or expelled student has any continu- 
ing right to an education. Court? that have considered the issue have generally held that a 
student loses his right** to an education when he is suspended or expelled. See, e.g.. Turner 
V. KowaUki. 364 N.Y.$.2d 91. 80 Misc 2d 597 (S.Ct. 1975). Some state sututes. however, 
require that aliernativjr education be provided while the student is out of the classroom. 
See, e.g.. Pub. Act ^o. 75-609. $4(c) Conn Ge.n. Stat. Ann. (1975). See generally 
McClung, The Problejn of the Due Process Exclusion: Do Schools Have a Conttnumg Re- 
sponsibility to Educate: Children vnth Behavior ProblemsfS}. Law & Educ 491 (1974). 

A few cases are tcing reported .n which the judge has ordered home instruction or 
alternative instruction; when the particular circumstances require it. See "J. D.** v. Board of 

Educ. of the BorougJ? of Hawthorne, ;^975 N. J. School L. Dec ; "E. H." v. Board of 

Educ. of the Town of-Boonton. 1975 N.J: School L. Dec 

4. Eg., Minn Gen Stat. $ 127.30 (1974). 




require a formal hearing (as in Massachusetts. New York. Pennsylvania, 
and Washington*) or some other proccdur?! observance, such as New 
York's requirement of notice, representation by legal counsel, and right 
to question witnesses against the pupil.* 

Once the requirements of the state statutes are known, the second step 
is to determine the requirements imposed by the sute and federal consti- 
tutions. Since pnly a few states have adopted statute^ setting out the pro- 
cedures to be follov/ed by a school administrator or school board^efore it 
suspends or expels a student, we are dealing almost exclusively witli con- 
stitutional requirements. Of foremost importance is the requirement of 
the Fourteenth Amendment to the United States Constitution that no 
person shall be deprived of "life, liberty, or property, without due process 
of law." The next move. then, is to determine what due process means 
with respect to student suspensions and expulsions. Here we must examine 
the judicial opinions on the subject. 

Before doing so. we must note that due process requirements do not 
impose any particular model on the school disciplinary procedure. Due 
process is a flexible concept; whether it 'is afforded in a particular case 
depends on the circumstances of that case.' 

The exactness and formality required of the procedure used in student 
discipline are directly proportional :o the seriousness of the sanction that 
may be imposed. Thus, if the only penalty that may be given is an extra 
assignment or a detention after class, no formal procedure is usually 
required. • Previously, only in cases that involved long-term suspension or. 
expulsion was the school legally obliged to give the student such guar- 
antees as a notice and a hearing and to take action only when the charges 
are supported by the evidence. In two recent opinions, however, the 
United States Supreme Court has extended the due process requirements 



5. Vy,a5hington has adopted an elaborate scheme to ensure that due process protections 
arc afforded »o students. WASH Ad. Codf. ch. 180-40 (1972). For an analysis of^how the 
statutory system works, see Note, 50 Wash. L. Rev 675 (1975). ^ 

6. Connecticut, for example, recently passed "An Act concerning exclusion from school 
for disciplinary purposes." Conn. Gln. Stat. Ann. $ 4(c) U975). The legisla«on provides 
that no student shall be expelled without a formal hearing comporting with due process. 
The statute also provides for "alternative educational opportunity" for anyyexpelled student 
and annual notice of board policies governing student conduct to all students. 

7. In Hannah v. Larche. 363 U.S. 420, 442 (1960), the Supreme Ct^irt. addressing the 
application of due process, stated : / 

"Due process" is an elusive concept. Its exact boundaries ^tc undefinable. and its 

content varies according to specific factual contexts (Alsygeneralization, it can be 

said that due process embodies the differing rules of fair pla/; which through the years, 
have become associated with differing types of proceeding^ Whether the Constitution 
requires that a particular right obtain m a specific proceeding depends upon a com- 
plexity of factors. The nature of the alleged right involved, the nature of the proceed- 
ing and the possible burden on that proceeding, are^all considerations which must be 
" taken into account. / 



8. See Sill v. Pennsylvania State Univ., 318 F. Suup. 608. 617 (M.D. Pa. 1970), ajj'd. 
462 F 2d 463 (3d Cir. 1972). in which the court h^d that "being placed on probation or 
being denied certain school privileges does not . / rise to the level of the deprivation of a 
right scc/ircd by the Constitution requiring judicial relief." But see Warren v. National 
Assn of Secondary School Principals. 375 F.^upp. 1043 (N.D. Tex. 1974). which required 
a hearing before a student could be expelled from the National Honor Society; and 




/ 




/ 



to all school suspensions regardless of duration* and to corporal punish- 
ment.'* In addition, a federal district court in Pennsylvania recently 
ordered that full procedural safeguards apply whenever a student is to be 
transferred from one school to another.** Thus, the concept of due 
process continues to expand in the school setting. 

Despite this expansion, an informal procedure, similar to those that 
most sthools now use, is legally permissible in suspension and expulsion 
cases if the student is fully aware of his or her rights and voluntarily 
chooses the informal type of procedure.*' Nor have the courts applied the 
more elaborate procedural requirements when the dismissal is based on 
academic failure.*' Thus only when the issue is misconduct and the stu- 



O'Conncr v. Board of Educ. 65 Misc. 2d 40. 316 N.Y.S.2d 799 (Sup. Ci. 1970), in which 
^ a New York Suic court required at least an administrative, nonadversary healing before a 
school could take away a student's athleuc letter. 

In Montana State Univ. v. Ransier. 536 P.2d 187. 189-90 (Mont. 1975). the MonUna 
Supreme Court, citing Goss v. Lopez, held that due process applies to the issuance of park* 
ing tickets to students. Without specifying its reasons for this ruling, the court alluded to the 
protection of a propcny interest. The case involved traffic fines of four dollars. ^ • 

One limitation that applies to all school punishments is the Eighth Amendment*s pro- 
hibition a^inst cruel and unusual punishment. This issue is often raised in corporal punish- 
ment cases, but it usually fails. See e.g., Ingrahsm v. Wright. 498 F.2d 248 (1974). affd 
eh banc, 525 F.2d 909 (5th Cir. 1976). The Supreme Court also rejected the argument in 
Baker v. Owen. 395 F. Supp. 294 (M.D.N.C. 1975), affd mem.. 423 U.S. 907 (1975). 
9. Gossv. Lopez, 419 U.S. 565 (1975). 

10. Baker v. Owen. 395 F. Supp. 294 (M.D.N.C. 1975). affd mepi., 423 U.S. 907 
(1975). 

1 1 . Jordan v. School Dist. of Erie. C.A. 34-73 (W. D. Pa.. Feb. 5. 1974) . 

12. The student alfo may be held to have waived his right to a hearing if he refuses to 
follow school procedures. Ste Grayson v. Malone, 31 1 F. Supp. 987 (D. Mass. 1970) : and 
Hatter v. Los Angeles City High School Dist.. 310 F. Supp. 1309 (C. D. Cal. 1970), rtv*d 
on other pounds and remanded, 452 F.2d 673 (9th Cir. 1971). A hearing also may be held 

^ to be waived if the student, instead of confirming a tentative date proffered by school 
authorities, brings suit. Flaherty v. Connors. 319 F. .Supp. 1284. 1288 (D. Mass. 1970). In 
addition, students over the maximum age of mandatory attendance who volunurily stop 
coming to school may be dropped from the rolls without a hearing, since no suspension has 
, occurred. George v. Fiore. 62 Misc. 2d 429. 308 N.y,S.2d 744 (1970). See aUo Satterfield 
V. Edenton-Chowan Bd. of Educ, 530 F.2d 567 (4th Cir. 1975), in which a teacher was 
held to have waived his right to a hearing when he refused to participate because the 
hearing was not open to th^ public as he demanded. 

13. In Caspar v. Bniton, 513 F.2d 84S (lOth Cir. 1975) , the coim held that due process 
before a student was terminated or suspended for academic deficiencies was met when the 
school in any way told the student about the deficiencies. Relying heavily on Goss, the court 
noted that a student need only be made aware of his failure or impending failure before he 
is terminated. See also Mahavongsanan v. Hall, 529 f .2d 448 (5th Cir. 1976) ; Brookins v. 
Bonnell. 362 F. fmpp. 379 (E.D. Pa. 1975) ; Barnard v. Inhabitants of Shelbume. 216 
Mass. 19. 102 N.E. 1095 (1913). The couru have also refused to apply Dixon and its 
progeny to scholastic failings in cases involving college studenu. See, e.g., Greenhill v. 
Bailey, 378 F. Supp. 632 (S.D. Iowa 1974) ; Fiorino v. New England School of Uw. (unre- 
ported 1st Cir. opinion on March 3. 1971). cert, denied, 404 U.S. 851 (1971) : .Connelly v. 
University of Vermont, 244 F. Supp. 156 (D. Vt. 1965): MustcU v. Rose. 282 Ala. 358. 
367. 211 So. 2d 489, 498, cert, denied, 393 U.S. 936 (1968) ; and Militana v. University of 
Miami. 236 So. 2d iS2 (Oa. App. 1970). cert, denied, 401 U.S. 962 (1971). But see 
Greenville V. Bailey. 519 F.2d 5 (8th Cir. 1975). in which the court ordered a hearing for a 
medical student after a medical school sent a report to the National Association of Medical 
Schools stating that it had dismissed the student because he lacked "intellectual ability" and 
had not prepared his course work properly. The Eighth Circuit Court of Appeals said that 
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dent may be suspended or expelled is the school usu^^lly required to 
afford him the opportunity to have the more formal procedure.'* 

EXPULSIONS AND LONG-TERM SUSPENSIONS 
Specific Rules on Student Conduct 

Iii general, a school may expel a student for any conduct that either 
di^upts the educational process or endangers the health or safety of the 
student, Jus classmates, or school personnel.'* Under these circumstances 
the expulsion need not be pursuant to established school board regula- 
tions. As a federal district court in Florida noted. ''Due process is not af. 
fronted when students are disciplined for violations of unwritten rules 
when misconduct challenges lawful school authority and undermines the 
oi Jerly opcrauon of the school."' * 

In most cases, however, disciplinary action is based on a breach of 
school rcgulauons governing student conduct. Thus the language of such 
rules and regulations is significant. Indeed, an expulsion or suspension 
may be dedared unconstitutional if the student could not reasonably 
have understood that his conduct was prohibited. If he did not under- 
stand, he did not have adequate notice of the impropriety of his action 
before he committed it, and a basic requirement of due process theretiv 
had been denied him. " 

thu communicauon practically fordoied the powbility of his attending another school and 
thus depnved him of a liberty right. / 

14. However there are exceptions. For example, a New^York lower coun found a lack of 
procen.when a school revoked a student athlejeVletter: the school could «ke a lettei 

away from an athlete for flagrantiy violating the training rules against smoking and drink- 
mg but, to do to. it had to use a -'basically fair procedure." It seems probable that courtt 
w^I Increasingly extend procedural due process requirements to the less severe school penal- 
tie*. O Conner v. Board of Educ. 65 Misc. 2d 40, 316 N.Y.S. 2d 799, 802 (Sup. Ct 1970) 
(mmunal procedural fairness required when revoking athletic letter). See also Behiwn v 
Intercoll<yate^Conf.. 546 F. Supp. 602 (D. Minn. 1972) (due process requires a hearing 
before college players could be suipended from participating in basketball practice) 

15. See N. Edwards, The Courts and the Pubuc Schools 602-3 (3d rev. ed. 1971) . 

16. Rhyne v. Childs. 359 F. Supp. 1085, 1090 (N.D. Fla. 1973) . affd sub nom,. Sweet v 
Childs 507 F.2d 675 (5th dr.). rehearing denied, 518 F.2d 320 (5th Cir. 1975) (btr 
cunafn) , See oLo Richards v. Thur»ton. 424 F.2d 1281. 1282 (1st Or. 1970) in which^e 
court said. -( WJe would not wish to see school officiaU unable to uke appropriate action in 
facing a problem of disapline or uurraction simply because there was no preexisting rule on 
the books. Accord, Pierce v. School Comm. of New Bedford. 322 F. Supp. 957. 96) -62 (D 
Mass. 1971) : Has«)n v. Bcothby. 318 F, Supp. 1183, 1188 (D. Mass. 1970). In Hasson, the 
court said that tn some cases a written rule might be required, depending on (IX'whether 
the student knew beforehand that his onduct was wong and whether pubHc policy was 
clearly inv^ved: (2) the po«ibIe chill on Fini Amendment righu inherent in the situation - 
and (3) the seventy of the penalty impoied. The court held, however, that one year's 
probauon for the offense of being on school property with alcohol on the breath doi% not 
require a pnor publuhed rule. 

17. The Fifth^Circuit has indicated that when a student claims not to have known that hJs 
conduct was prohibited, "inquiry should be made to determine whether the student knew or 
should have known that his conduct violated school rules or poUcies.- The court then 
pomted out^that published rules of conduct would eliminate most problems m the area 
Jngraham vi Wright. 498 F.2d 248, 268 (5th Cir. 1974). affd tn banc, 525 F.2d 909 {5th 
Ur. 1976)/ See also St. Ann v. Falisi. 495 F.2d 423 (5th Cir. 1974) . 
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A Cali^rniaxfasc yields an example of a rule that was too vague and 
therefore unciiforceable against the student. A student had been expelled •> 
for yioiating a rule prohibiting ''extreme hair styles/ '* In overturning the 
expukion, the court said that the regulation "totally lacks the specificity 

^ -^required of government regulations which lim:t the exercise of consti- 
tutional righis."** Similarly, a federal court in Wisconan invalidated the 
expulsion of college students for '^misqonduct" because the word as used; 
in a siudcnt regulation was vague and too broad for the students to know' 

, specifically what constituted prohibited behavior." However, more 
recently the United States Sup reme Court upheld both a court-martial 
conviction for ''conduct unbecoming an officer and a gentleman"'* and a 
Tennessee statute proscribing "crimes against nature."" A helpful state- 

18. Mc>w V. Areata Union High School Dist.". 269 Ca!. App. 2d 549. 75 Cal. Rpir. 68 
(1969). Compare with Burpee v.^ Buricn. 45 Wis. 150 (1878). an old case in which a siu- 
dcnfs expulsion for •'general bad conduct" was upheld. These two cases graphically show 
the change in the law. 

Claims that the rules are too vague are cummon bui not always justified. See Southern 
V. Board of -^nutees. 518 F. Supp. 355 (N.D. Tex. 1970). affd per curiam, 461 F.2d 1267 
(5th Cir. 1972): and State v. Zwicker, 41 Wis. 2d 497. 164 N.W.2d 512, noted in 32* 
A.L.R.Sd 551. apptal dismissed, 396 U.S. 26 (1969). See also Dunmar v. Ailcs. 348 F.2d 
b\ (D.C. Cir. 196.M : Prichard v. Spring Branch Zndep. School Dist.. 308 F. Supp. 570. 579 
(S.D. Tex. 1970); and Freeman v. Hake. 320 F. Supp. 531 (D. U ah 1970). affd in part 
and rev'd in part and remarided, 4AS¥. 2d 2SB (9th Cir. \97\), cert, dented, m V.S. 1032 
(1972). 

19. .Me>trs v. Areata Union High School Dist.. 269 CaK App. 2d 549, 75 Cal. Rptr. 68. 
75 (1969). But see Parker v. Fry. 323 F. Supp. 728 (E.D. Ark. 1970). which the ccurt 
held that a rule prohibiting "extiwne hair styles'" was not uncorutitutionally vague, espe- 
cially since the student with shoulder-length hair in.fact had adequate notice of what was 
expected of him:* the court finally held that the school rule was invalid for*other reasons. 
See also Ciangrtco v. Center School DUt.. 313 F. Supp. 776 (W.D. Mo. 1969). A similar 
rule was held to be uncomtitutionally vague in Crossen v. Fatsi. 309 F. Supp. 1 14 (D. 
Conn. 1970). even though the student had received advance warning that he was violating 
the rule. 

A regulation requiring "modesty, appropriateness, and neatness in clothing and 
personal appearance * and suting ihat a student is "not appropriately dressed if he is a dis- 
turbing influence in class or school because of his mode of dress'" scried as a sufficient basis 
for the sujpcJision of two long-haired male students when the studenu involved were aware 
of whai was expected of them and deliberately chose not to comply. Jackson v. Dorrier. 424 
F.2d213. 218 (6th Cir. 1970), cert, denied. 400 U.S. 850 (19'/1). See aUo Corlcv v. Daun- 
hauser. 312 F. Supp, 81 1 (E.D. Ark. 1970) : Crews v. Clones. 303 F. Supp. 13 X Ind. 
1969). rev*d, 432 F.2d 1259 (7th dr. 1970), 

20. Soglin V. Kauffman. 295 F. Supp. 978 (W.D. WU. 1968). affd, 418 F.2u 163 (7th 
Cir. 1969). "Gross disobedience"' and "miKonduct" were not found to be unconstitutionally 
vague terms in Linwood v. Board of Educ. 463 F.2d 763 (1972). cert, denied, 409 U.S. 
1027 (1972). or in Whitfield v. Simpson. 312 F. Supp. 889 (E.D. 111. 1970). A test of 
vagueness less strict than that used in criminal cases was applied in Sill v. Pennsylvania State 
Univ.. 318 F. Supp. 608 (.M.D. Pa. 1970). affd, 462 F.2d 463 (3d Cir. 1972). Another 
court refused to invalidate for vagueness a suspension rule based in part on "behavior which 
is inimicable to the welfare, safety or morals of other pupils. " In re K.P.. 182 Colo. 409. 
514 P.2d 1131. 1132 (1973). Still another. court refund to vacate on grounds of vagueness 
the expulsion of a university student for behavior not "compatible with goo<! citizeruhtp." 
Stewart v. R^ng. 321 F. Supp. 618 (E.D. Ark. 1970). But see Veasey v. Board of Pub. 

, Instr.. 247 So. 2d 80 (Ha. Ct. App. 1971). which held that a finding of 'guilty of miscon- 
duct as charged'" was unconstitutional because the standard for punishment was too vague. 

21. Parker v. Levy. 417 U.S. 733 (1974). 
- 22. Rose v. Locke. 423 U.S. 48 (1975) . 
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Texas cai'e-'" '^"'^""^ " '"'^"''''^ "8"'"'°"* « P^^'d^d by » 

^ contemplate severe punJshmeni. .hey mus. do so on U,e b«rof a 

b^^aSf i ?ufferfX Zrch''""r Pj-y --quire .haV^o pe,«,„ shall 

Zr,Z J c V . "andards of behavior have first been 

announced, for who is to decide whM has been breached?" 

A regulation aUo may be declared unconstitutionally vague if it is 
.kely to trap an mnocent student or encourages arbitrary and Scrim na 
5"5>^«I»«t." But the fact that a rule under wWch a tuZr U 
pumshcd .s found to be invalid does not always mean that he clnnTt K ^ 
Rumjed fo. hb conduct. If his misconduct is^^n/punthS^L 

It should be noted that a school .regulaifo^ merely repeating ;h/- 
ST. "''"'^"^ approved-in judicial opinio^'w Ct lly! 

satisfy the requ^enrient thSt the prohibited behavior be clearly and 
specfically srned." Thb point is illustrated by a fedLl disSj/court 
dec«.pn^.n wh.ch the court declared unconstitutional a sec ion of the 
. -Naaonal Defense Education Student Loan Act that provideribr a two 

be:n3S o1 '^"'"^ r ''"^•'"'P'^"' °f N^^A fund! who iTad 
? ^ """^ °^ that contributed to a 

■ couS foSl t'hTr","' 'Administration of the institution ^h^ 
. court found that this language, which basically restated the Supreme 

loem^""'!,'?- '"'''P- D'"-. 307 F. Supp. 1328 1344.45 n X 

be dra..Jn w th the sLScitv rS;^^^^^^ ."nphas-zmg that school regulations need nit 
School bist. No 1. 4M F 27imT 9th Cir %' 
. Cir. 1971). SeeaUo Beah; v Gril Civ No 70 F IS fN D I'nd A '^'I'^fi;.?'^ 
v.. Board of Pub. Instr.. 314 F. Su^p 285 % D Fll Q7m" ^j>- Banks 

n <; ofifi'/iA'7iv D . V* . ^**rP- p.u. na. 19/O), vacated and remanded 4ftl 

25. Sullivan v. Houston Indcp. School Dist 475 ^9A in7i \ . j ■ . 

L.J. 37 (197or ■ ^P''""" 50*00/1^59 Geo. 

as moo?420 'i28°^175'^'^''~l,''^"''^• '.^ ^O'- (^'^ >9"). «c./«/ 

27 Rasche v, Board of Trustees. S5S F. Supp 973 (N D 111 1972i ,j. , 
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Court's standard of (disruption in Tinker t/. DesMomes School District, 
did not give the student "fair warning" of what was forbidden. Despite 
the essential reiteration? the' phrase was found to be vague and overbroad 
andjhus to violate i^iue process, 
■^'f^oreover. courts are particularly firm in requiring specificity when 
First Amendnjeny freedoms are involved. For example, a regulation 
requiring a student to "conduct himself as a lady or a gentleman" is too 
vague to serve as/a basis for restricting student conduct that may involve 
sp??ch." When^the conduct docs not involve the expression of First 
Amehdmcht freedoms, however, less strict requirements may be imposed. 
!^<>»*. example, a /Pennsylvania court found school regulations prohibiting 
students from rflagrant disregard of teachers," "loitering in areas of 
heavy traffic/Yand "rowdy behavior in the area of heavy traffic" to be 
adequate. When students who had been suspended for thirty days under 
these rules complained that they were too vague, the court rejected their 
claim." I . ^ 

^.A" corollary to the requirement of specificity in schpol dis- 

ciplinary rules is the requirement that they be written. Oral statements of 
school board policies are often too vague and too easy to misinterpret. 
This point was illustrated in an unreported Texas case in which a federal 
court ordered reinstatement of two students who had been suspended^ 
Under an alleged oral board policy that provided for automatic' 
suspendj/n of any student caught two tiincs in a drug-related offense. The 
court held the punishment to be unconstitutional because the policy was 
too vague. 

Thus it is important that the school board adopt wriuen regulations on 
student conduct and that these regulations be stated as clearly and with 
as much detail as possible.^ It is also important that the written conduct 
code be drafted in accordance with state statutes that govern school dis- 
cipline. A recent Kentucky decision invalidated a school regulation.that 
conflicted with state suspension statutes." For an unexcused absence, the 
school had reduced a students grade as an additional punishment for 
conduct that might lead to suspension. The court found that the rule was 
unlawful because the state statute authorizing suspension preempted the 
right of school officiab to promulgate disciplinary regulations imposing 
additirral punishment. 

Finally, school rules should be publici*:ed so that they reach all affected 
parties- students, parents, and the community that the school serves. 

Notice 

The procedural due process requirement of proper notice obligate the 
school in several ways. First, the school must forewarn the student of the 

28. 593 U.S. 503 (1969). 

29. See, e.g. . Jacobs v. Board of School Comm'n. 490 F.2d 601 (7th Cir. 1973) . vacated 
as moo/. 420 U.S. 128 (1975) (^likely to cause significant dUnipuon" U too vajruc)- 
Baughman v. Freicmnuth. 478 F.2d 1345 (4th Cir. 1973) ("obscene" is too vague). ' 

30. Alex. V. Allen. 409 F. Supp. 379 (W.D. Pa, 1976). Accord. BUck Coalition v. Port- 
land School Dist. No. 1. 484 F.2d 1040 (9th Qr. 1973) . 

.31. Taylor v. Grisham. No. A-75.CA..13 (W.D. Tex.. Feb. 24. 1975) 
32. Dorscy v. Bale. 521 S.E.2d 76. 77 (Ky. Ct. App. 1975). 



type of conduct that, if engaged in, will subject him to expulsion. This 
aspect of notice was discussed in the preceding $ecti9n. 

Second, it must give the student accused' of a violation and his parents 
notice of the? charges against him and the nature of the evidence support- 
ing those charges. Although some courts have held that notice may be 
given by telephone or other appropriate jnethod,'' a written statement is 
preferable and often required,^* Besides reciting the factual allegations 
against the student, the statement should refer to the specific rule or 
regulation th^t has been violated and state when and where a hearing oh 
the charges is to be held.'* But charges in the notice need not be drawn 
with the specificity of criminal charges. The notice need only be detailed 
enough td^giye the student a fair opportunity to present a defense at, his 
hearing.'* Such notice is recommended even when the student fully 
admits to the conduct with which he is charged. At least one circuit, the 



33. Due V. Florida A. & M. Univ.. 2SS F. Supp. 396 (N.D. Fla. 196S) (charges may be 
read to students at beginning of the disciplinary hearing) ; Davis v. Ann Arbor Pub. 
Schools. SIS F. Supp. 1217 (E.D. Mich. 1970) (a timely telephone conversation bet>veen 
the principal and the student's mothe^ was sufficient notice) ; Charles S. v. Board of eAuc, 
20 Cal. App. Sd 8S. 97 Cal. Rptr. 422 (1971). appeal dismissed, 405 U.S. 1005 (1972) 
(lack of federal question) . / 

34. The leading case .in the area is Strickland v. Inlow, 519 F.2d 744 (8th Cir. 1975). in 
which the Eighth Circuit Court of Appeals. Jwaring tiie case on remand from the Supreme 
Court, held that the failure to adequately inform students and their parents of a school 
board meeting convened to discipline the plaintiffs violated iheir rights to procedural due 
proceMi. A$ to the content of such notice, the Fifth Circuit, m Dixon v. Alabama State Bd. 
of Educ. 294 F.2d 150. 158 (5th Cir. 1961). has said: "The notice should conuin a state- 
ment of the speciHc charges and grounds which, if proven, would justify expubion under 
;he regulations of the Board of Education." Accord, Sullivan v. Houston Indcp. School 
Dist.. S07F. Supp. IS28. IS4S (S.D. Tex. 1969). modified, 333 F. Supp. 1149 (S.D. Tex. 
1971). vacated, 475 F.2d 1071 (5th Cir.). cert, denied, 414 U.S. 1032 (1973) (written 
notice required): Vought v. Van Buren Pub. Schools. 306 F. Supp. 1388. 1393 (E.D. 
Mich. 1969) (written notice required) ; Tibbs v. Board. U4 N.J. Super. 287. 276 A.2d 165 
(App. Div. 1971): Gc.ieral Order on Ju~dicial Standards of Prbcedure and Substance 4n 
Review of Student Discipline. 45 F.R.D. IS3. 147 (W.D. Mo. 1967), See also Alex v. Allen. 
409 F. Supp. 379. 386-87 (W.D. Pa. 1976). in which the coirt said that "so long as 
adequate notice of the suspension hearing itself is provided, the court sees no cor*stitutional 
issue involved in whether notice of each charge brought by ^ teacher be given at the exact 
time of the incident in questioner at 3 subsequent before the suspension hearing;" 

35. An example of insufficient^^spccificity can be seen in Keller v. Fochs. 385 F. Supp. 262 
(E.D, Wis. , 1974). The parents were notified by letter that their son was being suspended, 
on general grounds: "[He] continues, to conduct himself in an irresponsible and disruptive 
manner ... he continues to be deFiant of reasonable requests ... by teachers. His con- 
tinued contempt for reasonable authority is evident in some way almost every day: . . The 
letter alluded to three recent incidents; without, being ^more specific. ..The court held the 
notice insufficient to inform the student of the charges against him without at least approxi* 
mate dates arid sufficient deuil to identify the alleged misconduct. Id. at 265-66.- But in 
Pierce v. SchooJComm. of New Bedford/322 F. Supp. 957, 962 (D. Mass. 1971). a refer* 
ence in a statement of charges that denial of readmission was based on the student's 
^'constant disruptions and disrespectful manner and behavior" and on ihc fact that he wasU 
"insolent.^defiant. disrespectful, insubordinate, and persistent in his general misconduct 
over an extended period of time" was adequate notice that his expulsion was keyed to his 
entire school career. See also Bctts v. Board or Educ. of Chicago. 466 F.2d 629 (7th Cir. 
1972) : Linwood v. Board of Educ. 463 F.2d 763 (7th Cir.). cert, denied, 409 U.S. 1027 
(1972). 

36. Jenkins v. Louisiana State Bd. of Educ, 506 F.2d 992 (5th Cir. 1975). 
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Fifth, .maintains that even when procedural protections serve only the 
limited funcdon of ensuring a fair and reliable determination of the 
factual question of guilt, it will still examine the proceeding to be sure 
that adequate notice of the charges and a sufficient opportunity to 
prepare for the hearing were provided." In this case the court said that 
^he record clearly showed that the students understood the nature of the 
charges against them and therefore the notice was sufficient. 

Moreoyer, although prior notice of the hearing is an absolute requisite 
for due process, the school discharges its responsibility if it honestly tries 
to reach the student and his.parcnts by telephoning him and sending a 
registered letter to his home. If the student cannot be reached because he 
has changed his address or deliberately avoids notification, he cannot 
later. complain that he did not receive notice.'" 

Third, the school must tell the accused student where and when the 
hearing will take place'* and give him some reasonable time to prepare 
for it by scheduling it for several days after he has been notified of the 
charges against him. Two school days would probably be a minimum 
time between the notice and the hearing unless the student agrees to in 
immediate hearing.^«> Several courts, however, have held that a high school 
student must be given a minimum of five days* notice before a hearing on 
his expulsion/' ' 

fourth, the school must inform the student of his procedural rights 
before.a. hearing. This requirement can be- accomplished by sending 

37- Id. at 1000. 

38- Wright v. Southern Texas Univ.. 277 F. Supp. UO, US (S.D. Tex. 1967). o/Trf. S92 
F-2d 728 (5th Cir. 1968). (-'{Wjith respect to . ... these students ... the consututional 
unrtbrella should afford no protection to those who choose to go out in the rain' bare- 
headed.'*) 

39. It was the failure to inform the students of the time and place of the school board 
hearmg that the Eighth Circuit Court of Appeals found a denial of procedural due process 
in the celebrated case of Strickland v. Inlow, 519 F.2d 744, 746 (8th Cir, 1975). 

40- enter for Participant Educ. v. Marshall, SS7 F. Supp. 126 (N.D. Fla. 1972) (two 
days) : Whitfield v. Simpson, S12 F. Supp. 889 (E.D. 111. 1970) (two days). 

41- Unwood V- Board of Educ. 463 F.2d 763 (7th Cir-), cert, demed. <09 U.S- 1027 
tillV ' bought V. Van Burcn Pub. SchooU, 306^ F- Supp. U-88, 1393 (E.D. Mich- 
1969)-.S<r<r also Sullivan v. Houston Iridep. School DUt-, 307 F. Supp. 132'8, 1343 (S.D. 
Tex. 1969), modified, 333 F- Supp. 114« (S.D- Tex. 1971), vacated. 475 F.2d 1071 (5lK 
Cir-), cert- deniid. 414 U.S- 1032 (1973), in which the court required, in a high school 
case imposing levere discipline, that the student and his parents be given "ample 
ume before the hearing to examine the charges, prepare a defense and gather evidence and 
witnesses." A federal district court in Ohio held valid a statute providing that suspended - 
college students be given five days* notice plus a reasonable continuance not to exceed ten 
days. Kjsterv- Ohio Bd. of Regents, 365 F. Supp. 27 (S.D- Ohio 1973), aj^Trf. 414 U.S- 1117. 
(1973)- In Jenkins v. Louisiana State Bd. of Educ-, 506 F.2d 992 (5th Cir. 1975). college 
si'idenis were informed by letter that th-y had been suspended pending a hearing. The 
letter was sent five days after the disturbance and eight days before the hearing- Two days 
before the hearing, official notice was sent that included a statement of the charges. Only at 
the heanng were the students informed of the specific school regulations that they were 
alleged to have violated. The district court found the notice inadequate and ordered a new 
hearing. 

42. See Graham v- Knuizen, 362 F. Supp. 881 (D-'Neb. 1973), ajfg on rehearing. 351 F. 
SupF^. 642 (D. Neb. 1972), in which the court observed that ignorance of required 
procedures and rights of students deprive the students and parents of an adequate hearing. 
But see Alex v. Allen. 409 F. Supp. 379, 387 (W.D. Pa. 1976). 
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him» when he is notified of the charges, a printed statement outlining the 
. procedure.. It is good practice for the school to include a complete disci- 
.plinary and procedural code in its student handbook/ If this is done, 
sending the student a copy of the handbook should satisfy this aspect of ' 
notice.^' ^ - / 

Since many students will prefer an informal procedure, a form on 
which the student can waive the formal process should accompany the 
statement of charges. If the student dhooses the infohnal procedure, the 
school need not hold -a formal hearing. .However, / he should be given 
reasonable- time to consider whether he will waive /the hearing, and his 
decision should be made only after he consults/ with his parents or 
guardian. 

The Hearing 

The most fundamental aspect of procedural d\ie process is the right to 
a fair hearing. Although the hearing need not /adhere to the technical 
rules of a court of law, it must be conducted in accordance with the basic 
principles of due process.** These principles were spjtilled out as follows in 
Dixon v. Alabama State Board of Education: **/ 

Tbc^namrc of the hearing should vary depending ubon the circumsunces of the 
par ticula'r case. . . . [But] a4kearing which gives the /. : administrative authorities 
of ttieWoHcge an^oppo'rtunity to hear both sidc^in copiderable detail<is best suited 
to-^roiec( th'e^gh^^qf jftl iovolv!il. . . ^'tTjKc ^diments of^an adversary proceed* 
ing may'i)elWcscrved^>vitho\tt 9nf:roaching upon the ini^r^ls of thy: college. . . . 
"^Cnhc^stv^cnt shoulS^giy^ thfe'«am^ of^thif'wiincsses agajir&t him and an oral 
^r \frittciri"^x>ri on tile Tacts tp^hid>-<ich wrtiie$5^tcstifie$!^.,H^ also be 

;^ -giverf^Uie opp^ttpnity^prcseftt . , . his 4^ defense^agAinst the Charges and to 
■i pro^^cirtither IpraT testimony orWntten^a^^^ 

Altirough._thc^«^n- cas^^co^iccmed thc^ of^^f allege studiint, ^ 
jhe p^;]^dural re(}liirements^^tinciated by the cburt^iipply generally to 
secondary schools as_ well. Indeed, courts iir Fioi^da,*^ Michigan, ^^^IVlcw 
York. *• North Carofina, 'Nebraska; ^9 ,.Tcxas, * ' cKeiitucky , Puerto 

— ^ = ' /- > , 

43. A federal district court in Connecticut^st^j^sested tha^^hools adopt % policy '[in use at 

many schools and^oUegcs of giving^ accused sludei^s a bri& written statement of all their 
rights at the same time they arc notified of the ch^irge& against them." D^esus v. Penbcrthy. 
S44 F. Supp. 70, 77 (D. Conn. 1972). L'^ 

44. See Jackson v. Dorrier. l24'F.2d 2is^{6ib(Cir. 1970). cert, denied, 400 U.S. 85a 
(1971); Southern v. Board of Trustees^ 31 8"^. Supp. 355 (N.D. Tex. 1970). ajfd per 
curiam, 461 F.2d 1267 (5th Cir/l572f: Davis vLAnn Arbor Pub. Schools. 313 F. Supp. 
1217 (E.D. Mich. 1970) : and I^crIman v. Shfsta Joint Junior College. 9 Cal. App. 3d 873. 
88 Cal. Rptr. 563 (1970). for courtjdecisidns that did not require formal judiciai*sty?e 
hearings of discipline cases involving suspension or expulsion from Khool. 

45. 294 F.2d 150. 158-59 (5th Cir.). -cer/ ^eniVd. 368 U.S. 930 (1961). 

46. Black Studenu *x rel. Shoemaker v. Williams. 317 F. Supp. 1211 (M.D. Fla. 1970). 
revd on other grounds and remanded, 443 F.2d 1351 (5th Cir. 1971). affd mem. on 
rehearing, 335 F.'Supp. 820 (M.D. f\2.)Jaffd per curiam, 470 F.2d 957 (5th Cir. 1972) ; 
andConyersv. Glenn. 243 So.2d204 (FlaiDist. Ct. App- 1971). 

47. Vought V. Van Buren Pub. Schools/sd6 F- Supp. 1388. 1393 (E.D. Mich- 1969). 

48. Madera v. Board of Educ. 267 /F. Supp. 356 (S.D.N. Y. 1967). rev*d on other 
grounds, 386F.2d778 (2d Cir. 1967). celt, denied, ^90 U.S. 1028 (1968). , 

49; Givens V. Poe. 346 F. Supp. 202 (W.D.N-C. 1972). 

5p. Graham v. Knutzen. 351 F. Supp. 642 (D. Neb- 1972). affd on rehearing, 362 F. 
Supp. 881 (D. Neb. 1973) . Fiejder v. Ifoard of Educ. 346 F. Supp. 722 (D- Neb. 1972). .. 

51. *Greene v. Moore. 373 F. Supp. 1^94 (N-D. Tex. 1974). 

52. Lower>- V. Adams. 344 F. Supp/446 (W.D. Ky. 1972). 

. V 
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Rico." and Vcrmont'V have held that a minimum standard of judicial 
fairness requires that a student facing expulsion be given an opportunity 
to present his case before an impartial tribunal. 

Although a hearing is a basic requirement of procedural due process, 
the student may waive this" right. In fact, several recent decisions have 
dealt with what constitutes a waiver. For example, in a Massachusetts 
case in which a high school student was suspended and warned that 
another suspension would mean dismissal, a federal district court founci 
that the refusal of the student and his father to go to the superintendent 
for reins tatcment after the instant suspension amounted to a w^iiver 
any hearing with respect to subsequent dismissal." But in a New Yorkx 
case that involved a suspended student who had not responded to^ a ^ 
school notice that he should contact the superintendent within five days 
to arrange the hearing, the court held that if the statutes provide a right 
to a hearing, the school could not assume that the student had waived it. 
1 1^ also said that the hearing should be scheduled and the parent Jmd 
pupil, advised of the date and their appropriate rights.** On a relited 
issue, a federal district court in Texas held that when parents kad 
received prompt notice of their son's suspension and their right to request 

, a hearings their failure to make a request made them responsible fori the » 
delay in the hearing. The court also added that in any event "the absence 
or deficiency of an initial hearing may be cured by a valid subsequent 
hearing."'^ • ^ 

Another change in the right to a hearing is the extension of the right to 
disciplinary action other than suspension :or expulsion. The first major' 
case to make this extension was Milb v. Board of Education of the Dis- 

' trict of Columbia J* This landmairk <^icision held that if a handicapped 
child and his parents object to his placement or nonplacement in or 
transfer to or from a program of special education, they have a constitu- 



53. Cintron v. State Bd. of Educ. S84 F. Suppl 674 (D.H.R. 1974) . 

54. Niuve V. Castleton State CoHegc. SS5 A.2d S21 (Vt. 1975) . 

55. Grayson v. Malone. 511 F. Supp. 987 (D. Mass. 1970). 5** aZjo Flaherty v. Conners. 
319 F..Supp. 1284 (D. Mass. 1970). , ' 

56. MacDonald v. Tompkins. S2S N.y!s.«d 1002' (f^.Y. Sup. Ct. 1971). 

57. PcTvis V. LaMarquc Indep. §chool Dist.. 328 F. Supp. 638. 645 (S.D. Tex 1971) 
rev'd and remanded. 466 F.2.d 1054'(5fti Cir. 1972) . Accoid, Greene v. Moore. 373 F. Supp 
1194 (N.D. Tex. 1974): Sullivan v» Houston Indep. School Dist.. 475 F.2d 1071 (bth 
CiT,),ceTt. dented, 414 U,S. 1032 (1973) ; Center for Participant Educ. v. Marshall. 337 F 

^ Supp. ,126. 137 (N.D, Fla. 1972) ; Bistrick v. University of South Carolina. 524 F. Supp. 
942 (D.S.C. 1971). Standards for waiver of other righu have been laid down by the 
Supreme Court and must bc'stricdy observed. In Johnson v. Zerbst. 504 U S 458. 464 
(1958). the Court defined waiver as "an intentional relinquishment or abandonment of a 
known nght or pnvilege." S^e Schnecklothjv. Eustamonte. 412 U.S. 218 (1975) (require- 
?^a^J^^ Amendment Hghu): Singer v. United Sutcs. 580 U S 24 

)]lcll y*S">'«"«^» for waiver of trial by jury); Henry v. Miswiwppi. 579 U.S. 445 
(1965) (waiver of objecuon to Ulegal cvidertce). The implication from these cases is that 
mere silence on the student's part should not indicate a waiver of his rights. At a minimum 
some type of return of notice by the student should be used. 

58. Mills V. Board of Educ. 548 F; Supp. 866. 880-885 (D.D.C. 1972) . See also Betts v 

BoardofEduc. 466 F.2d629 (7th Cir. 1972); andBoardofEduc.v.Scott.CA No 176- 
814 (Cir, Ct. of Wayne County. Mich.. J&n. 12. 1972). 
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tional right to a hearing before^ the action is taken.^* A more recent 
decision by a Pennsylvania federal district court has ordered that a stu- 
dent be given a hearing before he can be transferred from one school to 
another because such transfers often cause at least as much harm to the 
student as a long-term suspension/^ Additionally, the Eighth Circuit 
Court of Appeals held that a hearing was required before a professional 
association could be notified that a student was dismissed for "lack of X 
intellectual ability or insufficient preparadon."*^ It ruled that a medical 
school had imposed a stigma on] the student when it notified the Associa- 
tion of American Medical Colleges of his academic dismissal and thus 
had uhconstitutionally deprived him of a liberty interest/^ A right to a 
hearing has also been upheld before a school can expel a student from 
the National Honor Society." before an intercollegiate conference can 
dehy^students the right. to play intercollegiate basketball, and before a 
high school student can be transferred to a high school equivalency class 
that meets at night/^ 

Right to Counsel 

This section raises two questions: First, does procedural due process 
require the school to permit a student to have legal counsel in a school 
disciplinary proceeding that, might lead to a long-term suspension or ^ 
expulsion? Second, should the school permit legaPcounsel when a student 
thinks that only a lawyer can protect his interests? . ^ 

Although more and more $chx>ols ^ permit 'a student to have legal 
counsel at a school disciplinary proceeding/* when the request has been 
denied the:C2^ses are divided on whether legal counsel is a requirement of 
procedural due process.*' Still, probably few courts today would find' that 



59. MilU V. Board oj Educ. S48 F, Supp. 866. 875 (D.D.C. 1972). 

60. Jordan v. School District of Eric. C.A. No. 34-73 <W.D. Pa.. Feb. 5, 1974). ^ 

61. Grttnhill v. Bailey. 519 F.2d 5 (8th Cir. 1975). See also Horowitz v. Board of 
Curators of Univ. of Mo.. 538 F.2d 1317 (6th Cir. 1976)^ 

62. 519 F.2d at8. * ^ . - 

63. Warren^. National Ass'n of Secondary School Principals. 375 F. Supp. 1043 (N.D. 
Tex. 1974). 

64. Behagen v. Intercollegiate Conf. of Faculty Rep.. 346 F. Supp. 602 (D. Minn. 1972). 
See also Kellcy v. Metropolitan Cty. Bd. of Educ, 293 F. Supp. 485 (M.D. Tenn. 1968). 
which upheld the right to a hearing before an athletic conference can prevent a high school 
from participating in interscholattic athletic competition because of student misbehavior at 
a basketball tournament. 

65. (iiiintinella v. Carey. No. 75-C-829 (N.D. 111.. March 31. 1975). 

66. See, e.g.. Jenkins v. Loutsiana State Bd. of Educ. 506 F.2d 992 (5th Cir. 1975) : and 
Rhyne 'v. Childs, 359 F. Supp. 1085 (N.D. Fla. 1973). affdsub nom.. Sweet v. Childs. 507 
F.2d675 (fllhCir. I91b).ajfd on rehearing, 518K.2d320 (5th Cir. 1975). 

67. For a diKussion of the right to counsel in the public Khool proceeding, i^e Johnson. > 
Due Process Requirements in the Suspension or Dismissal of Students from iiiblic 
Educational Institutions, 5 Capital L. Rev. 1, 31 (1976). Comment. Due Process in the 
Public Schools— An Analysis of the Procedural Requirements and a Proposal for 
Implementing Them, 54 N.C.L. Rev. 641. 651 (1976). 

The case most often cited to support the conclusion that procedural due process does 
not require that a student be allowed legal counsel in an expulsioil proceeding is Madera v. 
Board of Educ. 386 F.2d 778 (2d Cir. 1967). cert, denied, 390 U.S. 1028 (1968). To ^ 
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the student has no constitutional right to legal counsel in a hearing that 
might result in expulsion." Indeed, many recendy adopted state statutes 
and school regulations permit student represenjtajtion by counsel at 
expulsion hearings.*'^ Whether or not the student is permitted legal 
counsel, he has a constitutional right to parental representation— or 
representation by another adult if his parents cannot advise and assist 
him properiy. If the parent's i.uerests are shown to be hostile to his. the 
student has the right to determine who will accompany him to the hear- 
ing;'^ Further, if the school attorney is present at the hearing to assist in 
the .schpprs case, clearly the student cannot be denied the right to have 
. an attbniey.'^'btherwise. the proceeding will be unfairly stacked against 
tKe siudcht-ahd thus constitute a denial of due process. 

Much of th^ student expubioh litigation has come from the colleges. In 
rnost of the decisions of record, the students have not been denied legal 
counsel." and therefore the right to counsel usually has not been an 

interpret Madjrrajas holding that legal counsel is not required in an expulsion proceeding is 
an error, Madera involved a guidance conference to discuss a student's prior suspension 
rather that an expulsion proceeding, and regardless of the outcome of the conference, the 
school had no authority to expel. 

^Fpr cases that have upheld the school's right to prohibit a student from being 
represented by legal counsel, see Linwood v. Board of Educ. 463 F.2d 263. 770 (7th Cir. 

1972) . cert, dented. 409 U.S. 1027 (1972); Haynes v. Dallas Cty. Junior College Dist.. 386 
F. Supp.208 (N.D. Tex. 1974) ; 'R.R." v. Board of Educ. 109 N.J. Super. 337. 263 A.2d 
ISO (1970); Cosme v. Board of Educ. 50 Misc. 2d 344, 270 N.Y.S.2d 231 (Sup. Ct 
1966). affd mem.. 281 N.Y.S.2d 970 (1967). See generally Davis v. Ann Arbor Pub." 
SchooU. sis F. Supp. 1217 (E.D. Mich. 1970): 33 A.L.R.Sd 229 (1970). 

But for decisions that have recognized the student's constitutional right to legal 
counsel, jf? Black Coalition v. Portland School Dist. No. I. 484 F.2d 1040. 1045 (9th Cir. 

1973) (expulsion procedures); Givens v. Poc. 346 F. Supp. 202. 209 (W.D.N.C. 1972) 
(expulsion hearing); Mills v. District of Columbia- Bd. of Educ. 348 F. Supp. 866. 881 
(D.D.C. 1972) (expulsion hearing). Goldwyn v. Allen, 54 Misc. 2d 94. 281 N.Y.S.2d 899 
(Sup^Ct. 1967) (disqualification from Regents examination program). Btu see Note. Con- 
sMut'f'pnal law-Due Process Does Not Require That a Student Be Afforded the Right to 

' Counsel at a Public School Suspension HeaHng, 22 Rutgers L. Rev . 342 (1968). However, 
if parents know that they have a right to be represented by counsel and do not exercre it. 
they have not been denied due process. See In re Giles. 9 N.Y. Ed. Dept. Rep, 62 (1969) . 

68. The seminal case upholding the right to counsel in an administrative procedure is 
Goldberg V. Kelly. 397 U.S. 254. 270 (1970) (right of welfare recipientji ,to a 
pretermmation hearing and to be represented by counsel before their benefits were 
discontinued). Since that decision, procedural due process I.as been expanded greatly to 
cover a large variety of administrative actions. 

69. Sfe, e g,. Lee v. Macon City Bd. of Educ, 490 F.2d 458 (5th Cir. 1974^1: McDonald 
V. Board of Trustees. 375 F. Supp. 95 (N.D. , affd per cunam. 503 F.2d 105 (7th Cir. 

^ 1974) ; Linwood v. Board of Educ. 463 F.2d 763 (7th Qr. 1972). cert, dented, 409 U.S. 
1027. (1972) ; Greene v. Moore, 373 F. Supp. 1 194 (N.D. Tex. 1974) ; Graham v. Knutzen. 
362 F. Supp. 881 (D. Neb. 1973). o^Tg on rehearing, 351 F. Supp. 642 (D. Neb. 1972). 

70. See Wagstaff v. Superior Ct.. Family Ct. Div.. 535 P.2d 1220. 1227 (Alas. 1975). in 
which a juvenile court upheld the child's right to select the attorney of his choice. 

71. See French v. Bashful. 303 F. Supp. 1333. 1337 (E.D. La. 1969). appeal dismissed. 
42? F.2d 182 (5th Cir.). cert, denied. 400 U.S. 881 (1970): and Wasson v. Trowbride*s 
382 F.2d 807, 812 (2d Cir. 1967) . 1 - 

72. See, e.g.. Jones v. State Bd. of Educ. 279 F. Supp. 190. 194 (M.D. Tenn. 1968). 
affd. 407 F.2d 834 (6th Cir, 1969). cert, dismissed. 397 U.S. 31. rehearing dented. 397 U.S. 
1018 (1970). Buttny v. Smiley. 281 J. Supp, 280. 288 (D. Colo. 1968): Zanders v. 
Louisiana State Bd. of Educ. 281 F. Supp. 747 (W.D. La. 1968) ; Jn re Carter. 262 N C 
260. l37S.E.2d 150. 151 (1964). 
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issue. The trend in college rules governing disciplinary procedures is 
explicitly to permit students to have legal counsel in expulsion cases." 
Nevertheless, when fhe college has denied legal counsel and the point has 
been litigated, most courts have ruled against the existence of such a 
right.'* However, as college disciplinary hearings become increasingly 
formal, courts likely will require colleges to permit legal counsel when the 
student requests it as a matter of due process." 

As the due process concept is expanded, the courts probably will 
impose the same requirement on the public schools. Indeed, ii can be 
argued that if the right to be represented by legal counsel is an emerging 
requirement of procedural due process ai the college level, the need for 
an attorney is even greater a: the secondary school level. The supporting 
argument is that a public secondary educatiori is more necessary than a 
college education, that expulsion from public secondary school is more 
drastic than expulsion from college since educational opportunities are 
more seriously affected, and that the secondary school student's relative 
immaturity and unsophistication make him less capable than a college 
student of presenting his own defense in a disciplinary hearing.'* 

There are, however, several objections to granting a student's request 
to have legal counsel. The primary reason for the school's objection is the 



-73. See, eg . Berkeley Campus Regulations Implementing University Wide Policies 
15 (1969); ABA'S Law Sfudeni Division. Model Code for Student Rights. 
RESfONSiBiLiTiES AND CONDUCT $ 48 (IS69): and Yale Universih Uw School 
Disciplinary Code. Rule 10 (1970). 

7 A. See, e.g., Wasson v. Trowbridge. 382 F.2d 807. 812 (2d Cir. 1967); Forshman V. 
Pennsylvania State Univ.. S95 F. Supp. 91.2. 921 (M.D. Pa. 1975);. Center for Participant 
Educ. V. Marshall. SS7 F. Supp. 126. 137 (N.D. Fla. 1972) : Barker v. Hardway. 283 F. 
Supp. 228. 237 (S.D. W.Va. 1968). nffd per curiam, 299 F.2d 638 (4th Cir. 1968) cert 
denied, 394 U.S. 905 (1969) : Hutt v. Brooklyn College. 68 Civ. 691 (E.D.N. Y. July 30. 
1968) : Perlman v. Shasta Joint Junior College Bd. of Trustees. 9 Cal. App. 3d 873. 88 Cal. 
Rptr. 563, 367 (1970): and General Order on Judicial Standcrds. 45'F.R,D. 133. 147 
(W.D. Mo. 1968). See also four federal court decisions in which the right to counsel was 
denied in expulsion hearings from milita^ academies. "Unlike the welfare recipienc who 
lacks the training and education needed to understand his rights and express himself, the 
cadet should be capable of doing so." Hagopian v. Knowlton. 470 F.2d 201. 21 M2 (2d 
Cir. 1972). Accord, Wasson v. Trowbridge. 382 F.2d 807. 812 (2d Cir. 1967): Brown v. 
Knowlton. 370 F. Supp. 1119 (S.D.N.Y.). affd, 505 F.2d 727 (2d Cir. 1974): White v. 
Knowlton. 361 F. Supp. 445 (S.D.N. Y. 197S), affd, 509F.2d898 (2d Cir, 1975). 

Other cases, however, have required legal counsel. See, e.g., Esteban v.Xcntral Mo. 
State College, 415 F.2d 1077 (8ih Cir^l969J. cert, denied, 398 U.S. 965 (1970). holding 

that a lawyer could advise- a student but could not cron-examine or conduct defense. 
Accord, French v. Bashful. 303 F. Supp. 1333. 1337-38 (E.D. La. 1969) , appeal dismissed, 
425 F.2d 182 (5th Cir. 1970), in which the court pennitted a student to have legal counsel 

jpfhen a cqllege uses a senior law student to prosecute, and SpcUs v. Brumfield, F. Supp. 

— -,(N.D. Ind. 1975), in which the court invalidated Purdue University's regulation pro* 
hibiting students from having an attorney at disciplinary hearings. 

75. In 1969 Professor Charles Alan Wright thought that a right to legal counsel in college 
disciplinary hearings already existed. See Wright. The ConstitxUion on the Campus, 22 
VA.SD. L. Rev. 1027. 1076 (1969). 

76. See Abbott. Due Process and Secondary School Dismissals, 20 Case W. Reserve L. 
Rev. 378, 397 (1969). The Ninth^Circuit Court has held that the right to counsel at an ex- 
pulsion hearing is a requirement of due process at the secondary level. See Black Coaliuon 
V. ^Poriland School Dist. No. 1. 484 F.2d 1040, 1045 (9th Cir. 1973). 



fear that the presence of the student's attorney will change* the nature of 
the hearing. School authorities fear that the hearing will become less like 
a conference and more like a judicial proceeding, a chang^ they want to 
avoid." . . ^ 

The {>resence of counsel also increases the time, cost, and workload of 
the disciplinary proceeding. If the student has legal counsel, the school 
authorities will think it necessary to bring in the school board attorney, to 
whom/ they probably will turn over much of the basic handling of the 
schocil's case^ This development further adds to the judicial nature of th^ 
heanng; The school alsu may feel that it must provide disinterested 
laWycrlor jurist as the presiding officer. The result is a longer and more 
escpensive proceeding. Furthermore, if the student is permitted to have 
counsel, the next step, some argue, is to provide indigent students with 
^unsel at public expense— in the interest of fairness ifjnot as a legal 
requirement.^' This additional step poses problems o^ |^ost, of finding 
lawyers trained to handle juvenile problems, and of dea||ing with pedple 
f who are trainedfin adversary proceedings and often fail 'to recognke the 
rehabilitative. aspects of the school proceeding.'* ' . j ^ 

These proper concerns of school authorities must be considered in con- 
junction with the student*s need to have his interests /protected by an 
adult at the -expulsion hearing. In most cases, the student's mrents or 
sonie other honlawyer adult of his choosing, such a& a social worker, 
guidance counselor, or minister, would probably satisfy the need to see 
that a fair hearing is conducted.'*' However, if the student (or his par- 
ents) thinks that only legal counsel can properly represent Him in an 
expulsion proceeding, I strongly recommend that the school permit him 
to have/counsel. A refusal may appear to be an admissi()n by the schoof 
that its case is weak^ By refusing a student's request for/an attorney in an 
expulsion case, the school may lose far more in the eyesf of the community 
than it gains. j 



77. See Hagopian v. Knowkon. 470 F.2d 201. 211 (2d Cir. 1972). Murray State 
University tried another procedure, which was the issue of litigation in Lowcry v. Adams. 
344 F. Supp. 446 (W.D. Ky. 1972). In a suspchaon hearing before the faculty disciplinary 
committee the school allowed the students' attomey^to attend the hearing, make motions, 
advise his clients, and make a ftnal summation, but did not ^cnnit him to participate other- 
wise in the proceeding. It limited iu own attorney to the saine^le.' TKe students appe^ed 
the decision to the Board of Regents;* in the appeal 'the attorneys were permitted to make 
an opening statement, croci-examine wimeiies. and present testimony on behalf of their 
dienu. Apparently the court approved this procedure, l^ut the de novo hearing available at 
trial precluded the issue. 

78. In Bartlcy v, Kremcns. 402 F. Supp. 10S9, 1051 (E.D. Pa. \97b), prob, juris, noted, 
44 U.S.L.W. 35S1 (U.S. March 22, 1976), a federal district court ruled that states must 
provide hearings with free counsel for any mentally handicapped child who is committed to 
a state institudon and cannot afford an attorney. ^ 

79. See ^2 N.Y.U.L. Rev. 961, 965 (1967). SeegeneraUy Isaacs, The Role of the Lawyer 
m Representing Minors m the New Family Court, 12 Buffalo L. Rev, 501 (196S) . 

80. But see Graham v. Knutzen, S62 F. Supp:' 881. 884 (D. Neb. 1973), affU on 
rehearing, 35 1 F. Supp. 642 (D, Neb. 1972) . The suspended student's parentt demanded 
the right to be represented at a hearing by a person of their own choonng. The court 
refused the request, holding that the school administrative procedures that allo%^ legal 
representation clearly met the. requirements of due process and that the school was not 
required to alter them. 
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Inspection of Evidence 

As I observed in the section on notice, the student must be told the 
nature of the evidence against him. A concomitant to this fundament;^! 
requirchient of due process is that the student be permitted to inspect any 
affidavits or exhibits that the school plans to introduce at the he;^-ing 
before the hearing is held. The school should have no objection to this 
disclosure since its primary goal at the hearing is to determine the facts 
and minimize the possibility of making a mistake about the student. The 
student's full inspection of the documents concerning his charged miscon- 
duct usually promotes this aim. Schools may.: however, be obligated to 
protect faculty evaluations of other students* performances and behavior 
from inspection.** Such records are usually considereUconfidential." A 
collateral issue concerning prior inspection of evidence is whether this 
right extends to the list of witnesses and to copies of their statements, his 
now generally agreed that the accused student must be told who the' 
principal witnesses against him are, unless doing so would physically 
endanger a witness," ' ^ 

Trier of Fact — Impartiality of the Hearing 

A fair hearing presupposes that the accused student will have an ^ 
opportunity to present his case before an impartial trier of fact,*? The 

81. The Family Educational Rights and Privacy Act. 20 U.S.C.A. % I232g (Supp. IV, 
1974). governs access to student records by parents, students, and other persons. The 
penalty for failure to comply with the act is loss of federal education funds. Set aUo 40 Fed 
Reg 1208 (Jan. 6. 1975) and 41 Fed. Reg. 24662.24675 (June 17. 1976) for the HEW 
regulations implementing thb act. For a discussion of the requirements of thb act. see J 
Brannon. Student Records: Proposed School Board P<iltcy to Comply with New RtttuU* 
itons, WW SCHOOLjUw.BuLL. | (Jan. 1977). - r J « 

82. In Wasson v. Trowbridge, 382 F.2d 807. 813 (2d Cir. 1967). the court excluded 
faculty evaluations of students from records that could be inspected. See aUo Brown v, 
Knowlton. 370 F. Supp. 1119. 1123 (S.D.N.Y.). affd. 505 F.2d 727 (2^ Cir. 1974) in 
which the court refused to allow inspection of a student's file of confidential faculty 
appraisals to see whether it contains any^ adverse opinions. 

83. In Graham v. Knut2en^3e£F..Su^/88r^^^ 1973). a courtjcompelled disclosure 
of any evidence, especially the names of $c)iobUffi«aU who>new the disciplinary situation. 

at the earliest possible stage of the procccdings-^tb'alloW a more effective presentation by the 
student, Accord. Dixon v. Alabama St'ate Bd. of Educ, 294 Fi2d 150 158-59 (5th Cir 
m\).cert. demVt/. 368 U.S. 930 (1961); Center for Participant Educ. C. Marshall 337 f! 
Supp. 126, 136 (N.D. Fla. 1972) ; Hobson v. Bailey. 309 F. Supp. 1393. 1402 (W.D. Tenn ? 
1970); Smith V. Miller. 514 P.2d 377. 384 (Kan. 1973) ; "R.K/' v. Board of Educ. I973NJ 
School L. Dec. 343; 'XT." v. Board of Educ. 1971 N.J. School L. Dec. 670. But see Keller 
V. tochs. 385 F. Supp. 262. 265 (E.D. Wis. 1974). in which'the rourt rejected a student's 
claim that the school boards failure to provide him with the names of witnesses against him 
and their testimony violated due process. 

84. See Sullivan v. Hoilstori Indep. School Dist., 475 F.2d 1071 (5th Cir.) ctrt denied 

tit U'^^^ic-.?"*^ ^""^ of Attleboro. 349 Mass, 704! 

212 N.E_2d 468. 473 (I965).< In Perlman v. Shasta Joint Junior College Dist. Bd. of 
Irustees. 9 Cal. App. 3d 873. 88 Cal. Rptr. 563. 569-70 (1970). a California court held 
that administra tive bias and prejudice .denied die student a fair hearing and thus Violated 
due process of law. See aUo Warren v. National Ass n of Secondary School PrindpaU 375 
F, Supp. 1043. 1047 (N,D, Tex, 1974). in which die court found a^violation of due proc^ 
wnen the complaining witness also sat on the hearings board. ' 

When the hearings are regulatory rather than adjudicative, to use Kenneth Culp DavU' 
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question is: What constitutes an impartial trier of fact? Clearly, the Sixth 
Amendment's requiremenc of a trial by an impanial jury of one's peers is 
not required in student disciplinary cases. The Sixth Amendment applies 
only to criminal prosecutions. Since a disciplinary hearing is a civjl pro- 
ceeding, reviewable in a coun of law. the Sixth Amendment right to a 
jury trial does not apply. 

Nor is a hearing board or tribunal necessarily required, though I 
strong l y reconim end that the school consider using a hearing panel for 
expulsion cases. Usually in such cases the principal is the trier of fact, 
though most states require the superintendent or the school board to 
approve cxpulsiciis and long-term suspensions. Generally the principal 
wiU have prior knowledge, if not direct involvement, ijidth the case. In 
fact, he is often the primary school official present when the infraction of 
school rules occurs, and his testimony will determine whether the student 
Will be suspended or expelled. 

Although I seriously question* the soundness of the principal's being the 
trier of fact in an expulsion case in his school and strongly object to his 
assuming this role when he has had direct involvement in the case, the 
conimingling of the decision-making and prosecutorial functions usually 
does jiot make the hearing invalid.'* Unless it can be shown that the prin- 
cipal's involvement has prejudiced him so that he cannot impartially and 
fairly consider the evidence, courts are unlikely to ovenum an expulsion 
because he has also been the trier of fact.'* 
— 

TTomcnclaturc, the standard for impartiality may be different. The Supreme Court recently 
held that a school board's prior involvement in collective bargaining did not disqualify it 
from dismissing teachers who engaged in a strike in violauon of state law. Fmding no evi- 
dence of a conflict of interest or personal animoeity between the school board and the teach* 
.ers. the Court ruled that the mere fact that an agency has become very knowledgeable 
about a case while performing in its statutory role does not disqualify it from making a 
decision. Hortonville Joint School Dist. No 1 v. Hortonville Educ. Assn. 423 U.S. 1301 
(1976). 

85. See, e.g., Jones v. Snead. 431 F.2d 1115. 111'? (8th Cir. 1970): Center for 
Participant Educ. v. Marshall. 337 F. Supp. 126. 136 (N.D. Fla. 1972); Student Assn of 
State Univ. of N.Y. v., Toll. 332 F. Supp. 455. 459 (E.D.N. Y.' 1971). Bw/ see Caldwell v. 
Cannady. S40 F. Supp. 835. 839 (N.D. Tex. 1972) : Board of Educ. v. Scott. C.A. No. 176-' 
814 (Cir. Ct. Wayne Cty.. Mich.. Jan. 12. T972) (suspension set aside because principal 
served as both accuser and judge at hearing) . 

86. Two cases that illustrate prior involvement by the principal m a discipline case that 
makes it improper for him to be the hearing officer are Sullivan.v. Houston Indep. School 
Dist.. 475 F.2d 1071 (5th Cir. 1973). cert, dented, 414 U.S. 1032 (1974): and Matter of 
Jean Dishaw. 10 N.Y. Ed. Dept. Rep. 34 (1970). See abo Hagopian v. Knowlton. 346 F. 
Supp. 29 (S.D.N.Y.). a//rf. 470 F.2d^01 (2nd Cir. 1972). in which a West Point company 
officer. who had issued over Ijalf of a cadet's demerits, was disqualified from reviewing those 
demerits to determine whether they were correctly imposed. Id. at 32. 

In several college discipline cases that have considered the m-tter of combining 
decision making and prosecutorial functions in an expulsion procedure, courts have 
permitted the function* to be combined. They have reasoned that it^ is difficult and 
burdensome, and sometimes impossible, to obtain a panel whose members have had no 
previous contact with the case. See, e.g., Winnick v. Manning. 460 F.2d 545. 548 (2d Cir. 
1972); Jones v. State Bd. of £duc.. 279 F. Supp. 190./200 (M.D. Tcnn. 1968). 407 F.2d 
834 (6th Cir. 1969). cert, dismissed, 397 U.S. 31 (1970). rehearing denied, 397 U.S. 1018 
(1970): Wasson v. Trowbridge; 382 F.2d 807 . 813 (2d Cir. 1967); Wright v. Texas So. 
Univ.. 277 F. Supp 110 (S.D.Tex. 1961), a/fd. 392iF.2d728 (5th Cir. 1968). 

Similar results were reached in a case that involved the dismissal of school employees. 

/ 
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A Fifth Circuit decision illustrated this point by refusing to establish a 
per sc rule disqualifying an administrative hearing body from deciding 
such internal school matters as suspension solely because some of the 
members participated in the initial investigation of the matter," The 
court held that a charge of "prejudice in hearing bodies must be based on 
more than mere speculation and tenuous inferences" and applied a 
standard previously established for impartiality: •'lAJ tribunal that both 
possesses some academic expertise and has an apparent impartiality 
.iowarti the charges/*" But a federal district court decision from Texas 
shows the exception: "If the facts demonstrate 'that a school official's 
Involvement in an incident is such as to preclude his affording the stu- 
dent an impartial hearing;* someone other than the principal should be 
designated to make a decision/*" Thus, the student isjcntitled to have a 
different trier of fact, or a different member of a panel, if he can show that 
the trier has bias, malice, or personal interest in . outcome of the 
ca$e.'° If the hearing procedures provide an opportunity to prove bias, 
the constitutional requirement for an impartial trier of fact will have 
been met.'* 



In Saicrfirld v. Edcmon -Chowan Bd. of Educ, 530 F.2d 567 (4th Cir. 1975), plaintiff 
contcfted hU dismissal as a high school band director on the grounds that his posttennina- 
- tion hearing did not comport %irith due process requiremenu. In addition to his complaint 
that the hearings should have been oper) to the public, plaintiff alleged that the school 
board was disqualified as an impartial decision maker bcv'*usc it had earlier approved the 
superintendent's recommendation not to renew his contract. In denying the plaintiffs 
f l*i"'« court ruled that he had failed to meet his obligation to raise the issue of impar- 
tiality ''at the earliest moment after knowledge of the facts." But even if he had raised the 
issue at the proper time, the board would not hav^ been disqualified solely because it 
approved the superintendent's recommendation, id. at 574. 

87. Duke v.'North Tex. Sute Univ.. 469 F.ld 829 (5th Cir. 1972) . 

88. Id. at 8SS. Is the Duk§ cue the coQCciitioa was made that an adminiiCrator't direct 
involvement in an incident wai anakigoui to a judge's contempc power. Keying on the 
standard of "apparent impartiality." the dinent argued that the competency of bearing 
tribunals must be monitored carefully. 

Judicial bodies have the benefit of established principles and traditions. at}d knowledge 
of their proper application, to guide them in situations where they have interests 
adverse to the litigantt and must determine whether disqualification may be required. 
. . . The usual institutional hearing body will possess neither these traditional criteria 
nor specialiied knowledge of their applicability. [Id. at 842.1 
In addition, couru have the benefit of history and sutus. which engender public confidence 
in their decisions. School hearing tribunals have no such trappings. In arguing for disquali- 
fications in vetbaUabusejcascs».the dissent relied particularly on the contempt doctrine as it 
was esublished in Mayberry v. Pennsylvania. 400 U.S. 455 (1971) (a trial judge ro-ilcd by 
a contemner must, if he waits until the end of the trial to mete out contempt punishment, 
defer to another judge). 

89. Hawkins v. Coleman. S76 F. Supp. ISSO. ISS2 (N.D. Tex. 1974). quoting SuUivan v. 
Houston Indep. School Disi.. 475 F. Supp. 1071. 1077 (5th Cir. 1975) 

90. Id. 

91.. In Greene v. Moore. S7S F. Supp. 1194. 1198 (N.D. Tex. 1974). the school board 
granted s full hearing to a student whom the principal had summarily suspended for 
assaulting a teacher. -The court found sufficient evidence that the school board used iu 
independent judgment regarding the penally imposed and did not act as a rubber stamp in 
merely confirming the principal s judgment. If the student himself advances evidence at a 
hearing that may prejudice the school board against him (such as shoiring that he once 
disuibuted literature labeling a member a ' fascist pig"), the board should not be disquali* 
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A more recent Texas case underscores the same point. A student was 
expelled from the National Honor Society for drinking.^' One of his 
teachers .had seen him drinking in violation of both the state's criminal 
laws and the Honor Society's code. The student was given a full hearing, 
but the same teacher' was on the committee that voted for expulsion. In 
overturning the expulsion, the district court noted that the element of 
impaniality or neutrality was totally lacking in the tribunal because the 
accusing witness also sat as a judge in the dismissal hearing. This was so 
even though the committee had not been asked to decide whether the 
charge was accurate. The court ruled that the severity of the punishment 
warranted the decision bdng made by an impartial group.*' 

A federal district court decision in Vermont** provides another state- 
ment of the impaniality standard. It held thax neither the principal nor 
the superintendoit satisfied the requiremenu for an impartial decision- ^ 
. maker in a particular suspension case and ordered the school board to 
preside at the hearing. 

Wiile ordinarily the Khool prmcipal or •upcriniendcvM of tchooU U a ucitfictory 
dccUion maker in a student tu^ieiuion or expuUUm cate. on the particular and 
somewhat unique !a«s of this case .. . the oflidal direcUy involved in gathering 
facu and making recommendations cannot always have complete objectivity in 
evaluating them. Thus, vrithout impugning the motives or good faith of the prm- 
dpal a;:d superintendent involved in this case, we believe the proper courK on the^ ' 
factt before us here is to relieve these officials from any decision making role in 
view of their prior direct involvement with plaintifTs case and the strong likelihood 
that they may be mritnesKs at the hearing/' 



fied. Pierce v. School Comm. of New Bedford, 522 F. Supp. 957, 962 (U, Mass. 1 97 1) St< 
also Ue V. Maccn City Bd. of Educ. 490 F.2d 456 <5th Cir. 1974). in which the court. 
whUc not speaficaUy finding bias, held that the school board had erred in merely accepting 
a pnnapal's request for two expulsions vrithout reaching its own judgment. The court found 
that siie board's fomalistic accepunce of the principal's request without making an inde- 
pendent investigation violated due process, id. at 460. 

92. Warren v. National Ass'n of Secondary School Principals, 375 F. Supp. 1045 1047-48 
(N.D. Tex. 1974). Aeeord, Beta v. Board of Educ. of Chicago. 466 F.2d 629 655 <7th 
Cir. 1972) ; Ector Cty. Indep. School Dist. v. Hopkins. 518 S.W.2d 576 582 (Tex Gv 
App. 1974). f 

93. In Stevenson v. Board of Regentt. 595 F. Supp. 812 (D.C. Tex. 1975). a student 
claimed that his discontinuance from a doaoral program was unlawful because the com* 
mittee members who voted on his performance were prejudiced against him because of his 
extracurricular commercial activities. Thi court noted: 

. . . IWlhile the purely academic question of "whether the plaintiff should . . . have 
received a pasMng grade |isl . • , a matter wholly within the jurisdiction of the school 
authorities ... to the extent that plaintiff has alleged his disnu«al was for reasons 
oti w than the quality of his (academic) work ... he has suted a cause of action." ild 
at 817.) 

, See also Connelly v. University of Vermont and Sute Agricultural CoUe«e 244 F 
Supp. 156 (D.Vt, 1965). / • 

But see the recent case of Jenkins v. Louisiana Sute Bd. of Educ, 506 F.2d 992, 1005 
(5th Cir, 1975). The suspension hearing board was appointed by the president of the 
college, who was a main witness against the students- The studena claimed that the board 
was prediqxMed against them because the witness president liad hired many of them. The 
court found n6 evidence of any bias or prejudice and upheld the suspensions. 
'94. Gratton v. Winooski School Dist., C.A. 74-86 (D. Vt., April 10, 1974) 
95. /rf.at4. . ' 
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' . ^ Wisconsin case provides an example of appropriate dealing with a 
suuauon in which the school administrator was so closely connected with" 
the student misconduct that he should not have been the trier of fact. It 
involved students at OsHkosh State University who faced expulsion on 
charges of breaking into the president's office, threatening him, and 
holding hun prisoner. Under the university's rules, the president considers 
appfeab from student discipline cases and makes recommendations to <he 
f^^^^^; '^^"^- however, the regenu wisely excused tHe 

president from participation in the hearings and asked a former state 
?.**P"^^^?"^ J^^^^ conduct the hearings anc^make recommenda- 
P"^^^"^^ represcnu a fair and easy Way to eliminate con- 

^s^flicts pfintercst. However fair the president could have been in this situa- 

'^^tiqn.t Oie school avoided the likely accusation that it had not provided an 

' impartial tribunal. "j : 

The same considerations apply to public school expulsions. Although 
not required by law, the best procedure in expulsion cases in which the 
pnnapal has been a direct participant in the actions that are the basis 
for th^ expulsion is to have a member of the school's faculty or, prefer- 
ably, a panel con^siing of a teacher, a parent, and a student serve as 
trierof facti"' 

The Role of the School Attomey 

Recent litigation has challenged the school board attorney's role in 
«:hobl expulsion cases. The results have been mixed. A lower 
Pennsylvania state court held that the rcquiremenu of due process de- 
mand that a school attorney assume either an adversary or judicial role: 
he may^not assume both. Thus the court found that the school attome/s 
dual funcuon as both prosecutor and adviser to the school board at a pre- 
suspension hearing violated due process.'* 

A federal district court in Pennsylvania more recently disagreed. It, 
helci that due process was not violated when a school solicitor acted both 
as. judge and prosecutor at a student dismissal hearing." The court was 
concerned with the cost and general undcsirability of overly formal dis- 

* 

96. Mancttc v. McPhec. 294 F. Supp. 562. 566 (W.D. Wis. 1968). 

loJi.^^u"*^" ^^^^ ^^^^^ ^- 5"PP- 208. 212 (N D Tex 

1974), the court approved a system whereby the suspension hearing committee was chosen 
from the faculty by alphabeucal order and from the student body by the student senate 

In Nzuvc V. Castleton Sute College. ISS Vt. 225. 3S5 A.2d 321. 324 (1975). a student 
damied anght to random selection of the hearing committee members who would decide 
his case. The court rejected this right in all but triaU by jury and held that a hearing is not " 
Uke.a jury tnal It also summarily dismissed the student's allwd right to challenge and 
replace disqualified members. Another court found that it is not necessary to obtain an 
impartial hearing officer from outside the administrative personnel of the school system 
Graham v. Knuizen. 351 F. Supp. 642. 669 (D. Neb. 1972) . . 

98. Appeal of Feldman. 546 A.2d 895. 896 (Pa. Comm. Ct. 1975). In English v. North 
East Bd. of Educ. 548 A.2d 494 (Pa. Comm. Ct. 1975). the court held that a school 
attorney could not serve as prosecutor and judge at a hearing for a discharged school 
employee at which the attorney presented testimony justifying the plaintiffs unsatisfactory 

99. Alex V. Allen. 409 F. Supp. 379. 387 (W.D. Pa. 1976). 



ciplinary procedures and found, that **Ia]s long as the student is given a 
formal hearing by the school board and is represented by counsel, ... it 
is reasonable for the school solicitor to prosecute the case against him or 
her. rule on evidentiary questions, and advise the board as to probable 
actioh.'*'<><> Nevertheless, it is wis© to separate the functions for the same 
reasons that prosccutional and adjudicatory functions of administrators 
should be separated. I suggest that the principal and/or superinten- 
dent present; the case against the student. The school's attorney should 
hclp^thc acimin^^^ prepare the school's case, but at the hearing he 
should serve as a law officer, answering questions and giving advice to the - 
board of education and others, rather than making the case against the| 
student., ^ 

Witnesses— Confrontation, Cross-Examination, and 
Compulsory Production 

In criminal prosecutions and most administrative proceedings, the 
defendant may confront and cross-examine witnesses testifying against 
him, call his own witnesses, and compel witnesses to attend the trial or 
hearing: In a student dbciplinary hearing, the student certainly may call 
his own witnesses. The procedure would be a charade if he did not have 
this right. However, the court decisions conflict over the student's 
rights to confront and cross-examine witnesses and to compel witnesses to 
attend the hearing. Most school boards have no power to compel the 
attendance of witnesses by subpoena, but if the school does have sub- 
poena powers, any witness whose testimony seems necessary to a proper 
investigation of the matter, including those requested by the student, 
should be conipelled to attend. 

, A few public schools and colleges still do not permit students to con- 
front and cross-examine witnesses. When the right has been denied and 
the issue litigated, the courts have disagreed whether the right is required - 
as a matter of procedural due process. In the Dixon v. Boaid of Educa- 
tion case, the Fifth Circuit held that a full-dress judicial hearing with 



100. Id. at 388. 

101. Sec text accompanying note 85 supra. > 

102. In Morrison v. City of Lawrence. 186 Mass. 456. 460. 72 N.E. 91. 92 (1904) the 
court noted: -The hearing afforded may be of no value if relevant evidence, when offered 
1$ refused admission, or those who otherwUe would tesdfy in behalf of the excluded pupil 
are prei^ented by action of the {school]." , 

103. 5e^, eg. N.C. Gen. Stat. $ 115-32 (1975). which grants subpoena and contempt 
powers to school boards for "all matters which may lawfully come within the powers of the 
board .]. Compare Y. Education Law $ 2215(12) (McKinney 1S5S). which grants dis- 
trict supcrintendenu subpoena power for obtaining testimony in a case or proceeding heard 
by the dommissioner of education. 

104. S^f 'Abbott, Due Process and Secondary School Dismissals, 20 Case Kis, L- Rev. 
378. 395 (1969), in which the author argues for the student's right to compel 4 he atten- 
dance 6f witnesses. But see Greene V, Moore, 373 F. Supp. 1194. 1198 (N-D. Tex. 1974). in 
which/a federa^district court ruled that the school board and thf school administrators had 
no duty to produce witnesses requested by the student's attorney. The court noted, however. 

O that yhe requested character witnesses (four teachers) would not have affected the outcome 
of thfe hearing, pcrhaps/implying that essenual witncssw under school control might at times 
be dbmpelled to appear. ' , 
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i crpss cxaminc witnesses is not required because (1) it is im- 

-^^practical to carry^ut, and (2) the attending publicity and dbturbance 
may be:detrimental to the educational atmosphere. Thb is the position 
most generally Yaken^ by the courts in the years immediately following 
Dixon, and the Fifth Circuit has recently reaffirmed its adherence to this 
^ view in Boykins u Fairfield Board of Education. 

Mo^t recent cases, however, take the opposite view. A federal dbtrict 
court in North Carolina observed that it considered the righl to confront 
and examine witnesses t6 be a basic requirement of due process.*" A 
Kansas court noted that *Tt]he right to cross-examine adverse witnesses on 
disputed questions of fact can scarcely be overemphasized,.** *" The court 
acknowledged problems with cross/cxamination in the school setting, but 
held that^ross-examination must be allowed at least when the outcome is 
dependent on the credibility of wimesses whose statements conflict. The 
court suggested that when cross-examination is required by the circum- 
stances,, the school's interest could be protected by holding the hearing in 
private and by "limiting the scope of cross-examination to prevent the 
' student or his lawyer from badgering witnesses." 

In another recent decision, the federal district court in Connecticut 
said that granting cross-examination is within the discretion of the 
school board.'" The test suggested in thb decision for allowing cross- 
examination b whether cross-examination would inhibit the search for 
the truth. While the court acknowledged that under certain circum- 
' ^ 

}?l ^J"^ ' F.2d 150. 159 (5th Cir.) . cert, dented, 368 

U.S. 930 (1961). Accord. Wong v. Hayakawa. 464 F.2d 1282 (9th Cir. 1972)- Gold- 
berg V. Regents of Univ. of Calif.. 248 Cal. App. 867. 57 Cal. Rptr. 463. 473 (1967). and 
State ex tel. Sherman v. Hyman. 180 Tenn. 99. 109. 171 S.W.2d 822. 826 (1942) 
106. 492 F.2d 697. 701 (5th Cir. 1974). cert, dented. 420 U.S. 962 (1975). 5^^ abo Hob- 
son V Bailey. 309 F. Supp. 1393. 1401 (W.D. Tenn. 1970); Davis v. Ann Arbor Pub. 
Schools. 313 F. Supp. ,1217. 1227 (E:D. Mich. 1970) : and Whitfield v. Simpson. 312 F 
Supp. 889. 894 (E.D. III. 1970) . ^ 
' 107. Civens'v. Poc. 346 F. Supp. 202. 209 (W.D.N.C. 1972). y^ccor^/.^Nitzbcrg v. Parks 
525 F.2d 378. 384 (4th Cir. 1975) . » • 

ICS., Smith V. Miller. 514 P.2d 577. 386 (Kan. 1973). In thU case a strong distent argued 
that the right to cross-examine was futile %nthout tfie concomitant right to subpoena %«t» 
\ nesses. and whether the school board is given subpoena power is a matter of legislative con* 
ccm. The dissenting judges feared that a skillful trial lawyer could take over the proceeding 
and reasoned that a lay board of school officials could not be expected to control the nature 
or extent of a cross-examination competently. This is particularly true since school officials 
have no contempt powers. In a separate dissenting opinion, another justice feared that this 
opinion would open the door to making the disciplinary hearing comply with the same pro- 
cedural due process requirements of a full-blown adversary criminal trial. 5^^ also Black 
Coalition v. PorUand School DUt. No. 1. 484 F.2d 1040. 1045 (9th Cir. 1973). which flatly 
declared that the right to cross-examine adverse itritnesses in a disciplinary proceeding is a 
part of due process. Accord, Relder v. Board of Educ. 546 F. Supp. 722 (D. Neb. 1972) ; 
. Mitchell V. Long Island Univ.. 62 Misc. 2d 755. 509 N.Y.S.2d 538. 540 (1970) ; and Tibbs 
V. Board of Educ. 114 N.J. Super. 287. 276 A.2d 165. 166 (1971). in which the court set 
aside an expubion for failure to produce the accusing intnesses for testimony and crott. 
examination even though the principal said that student intnesses were afraid' to tesiif/ 
because of fear of reprisal. In Greene v. Moore,f373 F. Supp. 1194. 1197 (W.D. Tex. 
1974). a student was allowed a full right of cross-examination iwthout comment by the 
court. 



109. Dcjesus y. Penbcrthy. 344 F. Supp. 70. 76 (D. Conn. 1972). 
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stances cross-examination of witnesses might not be proper, it said that in 
expukion cases adverse testimony normally should be taken in the 
/presence of thc'student and that the witness should be subject to cross- 
/ examination. The court ruled that only in "extreme cases" should cross- 
/ examination be omitted, and then, the court cautioned, the "responsi- 
f bility for probing the accuung testimony will . . . rest with the Board." 
Under these "extreme" drcumstancg. suchjij„a student's fear of reprisal 
JfJie-gave-advcrse-testimony,.the expelled student would be entitled to a 
transcript of the testimony taken out of his presence. 

Concerning the line of. cases that deny confrontation and cross- 
examination as a constitutional right, one commentator suggests that the 
reasom.given for limiting or denying confrontation and cross-examination 
aretJUbt *\wholly persuasive" in the university context."® In my view, they 
are equally unpersuasive in the secondary school expulsion proceeding. 
Since the expukion hearing need not be public, the sch should be able 
to prevent tl^e hearing from creating undue disturbance I Jiough both 
disturbance iind undue publicity can result— two reasons tne lufth Circuit 
gave in Dixon\ioT denying the student the rights of confrontation and 
cross-examination-- neither seems likely to result simply because these 
privileges are permitted. Indeed, it seems more likely that Mndue 
publicity and disrpption will result from denying these rights than from 
granting them. 

The further argument that cross-examination is impractical to carry 
out perhaps has more substance, particularly if the examination is not 
conducted by legal counsel ox;, someone trained in the technique. How- 
ever, the right to ask questions of adverse wimesses should not be denied 
merely because the student is inept at cross-examination. 

The courts in Dixon and in other cases have also cont '^nded that cross- 
examination will make the hearing unnecessarily legalistic, moving it 
inexorably toward the fuU-^ress judicial proceeding schook wish to avoid. 
THe schools have good reasons for wanting to minimize the adversary 
aspects of the hearing and preventing it from becoming any more like a 
criminal prosecution than necessary. Ideally, the hearing should be a 
conference, in which the major, objective is to help the student correct his 
conduct so that he can fully participate in the school program. Crpss- 
examinationmay make retaining the rehabilitative aspects of the hearing 
more difflcim^^^reover, many student and teacher witnesses will find 
the procedure upsetting. / 

Nevertheless, expukionVilj^ften hinge on the credibility of witnesses, 
making cross-examination essential to a fair hearing. Due process will 
then require that witnesses be confr;onted and cross-examined. Beyond 
the strictly legal question, the school's mterest in obtaining the most accu- 
rate account of the student's conduct be^re it takes action will be pro- 
moted -by giving both the student and the school the right to cross- 
examine any witness who testifies at the heani^g. 



110. Wright. The Constitution on the Campus, 22 Vand L. ilEV^ 1027. 1076 (1969). See 
also Buss. Procedural Due Process for School Discipline: Profmig the Constitutional Out* 
line. 119 U. Penn- L. Rev. 545. 595 (1971). \ / 
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Professor Clark Bysc of the Haivard Law School has suggested an 
alternative to complete rejection or full panting of confrontation and 
cross-examination rights in student disciplinary hearings. He proposed 
that confrontation and cross-examination be required not routinely but 

_o"Jy when they a re "t he conditions of en lig hten ed action."' V Thus if jbe 

expulsion proceeding hinges on the credibility of testimony receivSiTocm- 
frontation and cross-examination would be "conditions of enlightened 
aciion.N" When so justified, both confrontation and cross-examination- 
should be required both as a matter of good school policy and constitu> 
tional due process. 

Another way to deal with the problems of cross-examination is to dis- 
tinguish between student and ccacher adverse witnesses. A federal district 
court in Nebraska made such a distinction when it held that the student 
had a right to confront and cross-examine an adverse teacher witness, but 
not necessarily to confront and cross-examine adverse student witnesses. 
This solution would eliminate Jat least some of the concern caused by cross- 
examination, since, presumably, a teacher would be less subject to 
fear of reprisal for testifying against a student than would another - 
student.'-' ^ 

Evidence 

^ Another troublesome issue that often arises in expukion hearings is 
whether technical rules of evidence are^ to be applied. Since the expul- 
sion hearing is an administrative proceeding rather than a judicial or 
quasi-judicial trial, the common-law rules of evidence do not apply.'" 
In fact, the Fifth Circuit Court in Boyktns v, Fairfield Board of 
Education'^* pointed out the fallacy of trying to apply the technical 
rules of evidence in an administrative hearing conducted by laymen. The 
court said that "basic fairness and integrity of the fact-finding process" 
are the criteria for judging the constitutional adequacy of the disciplinary 
hearing; and it declined to place the duty of applying the technical rules 
of evidence on a board of laymen. '^* Thus the hearing board must be 



111. Bysc The University and Due Process: A Somewhat Different View, 54 AAUP Bull. 
143. 1*45 (1968). 

1 12. Graham v. Knuucn. 351 F. Supp. 642. 665 (D. Neb. 1972). affd on rehearing. 362 
F. Supp. 881 (D. Neb. 1973). The problem of disclosing informants was an issue in a 
recent Fourth Circuit decision. In McNeill v. Buu. 480 F.2d 314. 323 (4th Cir. 1973). a 
case involving dismissal of federal employees, the court held that unless the government had 
"good cause" to protect its confidential informant skith a cloak of absolute secrecy, pro- 
cedural due process requires that it provide an opportunity to confront and cross-examine 
adverse witnesses. 

1 13. Beiu v. Board of Educ. of Chicago. 466 F.2d 629. 633 (7ih Cir. 1972) : Ford v. Jones. , 
372 F. Supp. 1187. 1189 (E.D. Ky,. 1974) (refusal to renew teacher's employment 
contract). 

I U. 492 F.2d 697. 700 01 (5th Cir. 1974). cert, denied. 420 U.S. 962 (1975). The court 
allowed hearsay testimony of school administrators charged wth the duty to investigate the 
incident. But see Dejesus v. Penbcrthy. 344 F. Supp. 70. 75 (D. Conn. 1972)^ in which the 
court overturned an expulsion in which the hearing board relied on hearsay testimony on a 
critical factual issue. The court held that due process requires that readily available testi* 
mony be presented to the facfftnders in person.- 

J 15. Boykins v. Board of Educ. 492 F.2d 697. 701 (5th Cir. 1974). cert, denied. 420 U S 
962 (1975). 



reasonably free to determine what evidence should be rnnprf*>r^ azui the 
weight it should be given. Although the board should not uncritically 
adihit as fact testimony of questionable veracity,-^*' I recommend that the 
board be liberal in allowing evidence. It should not, for example, exclude 
evidence simply because it is hearsay.*** Indeed, when there are fetors 
estabii5hing-thc-rdiabiliiy;.and-pK}hatiyfi..val^^ hearsay 
testimony alone may constitute substantial- evidcnce."'^l^r'the~Fifth' 
Circuit said in the Boykms'c^, a fair determination of the issue can be 
based on the hearsay evidence of school administrators charged.with the 
duty to investigate school disruption. Also, evidence of ;;t student's good 
character:sh6uld be billowed because of the gravity of the punishment. 

Another occasional issue is the extent to which a student's record may 
be used as evidence in a disciplinary proceeding. Several New York cases 
have held that a student's anecdotal record is relevant in proportion to 
the degree of severity of the punishment to be administered after guilt 
has been determined. To admit evidence from the record that docs not 
relate directly to the conduct in question constitutes error on the basis of 
whicl^j reversal may be sought. Even when a student's record is being 
properly considered, the student and his counsel must be told what it 
xontains so that he will ha>^ an opportunity to challenge its validity and 
accuracy.*'* 

In the only case found in which a student \tas denied permission to 
present evidence he thought would be helpful to his position, the appel* 
late bbard ordered a new hearing at which the student was to be per* 
mitted to present the evidence he claimed he was prevented from intro- 
ducing.*" 

SelMncrimination 

At both the high .school and university levels, school disciplinary, pro- 
ceedings have generally been viewed as administrative proceedings that 



1 16. When the testimony aonflicts. it is the school officials who determuie the witnessei* 
credibility since they are the ones who hear the testimony and observe the demeano*< Fur* 
thermore, it is improper for a reviewing court to Substitute its judgment as to the weight 
that should be given if the testimony of the school record adequately subsuntiates the 
school's finding. See Bullock v. White Plains Bd. of Educ. 13 N.Y. Ed, Dept. Rep. 240 
(1974)'. 

117. StricUa/idv. Inlow. 519 F.2d 744. 746-47 (8th Cir. 1975). 

1 1 8. See the proposed school board rule on admissibility of evidence in a school board' 
hearing in R. Piiay. Teacher Dismissal and Nonrenewal of Teacher Contracts: Pro* 
POSED School Board Regulations 28 (1972) . 

1 19. School Board v. H.E.W.. 525 F.2d 900, 906 (5th Cir. 1976)^The court listed several 
circumstances that support the probative value of the evidence. They include sutements 
made by out-of-court declarants who are not biased or have no interest in the outcome, the 
unavailability of direct evidence, and uncontradicted or unchallenged hearsay evidence. 
Bta cf! Canady v. Buu. 480 F.2d 314. 322*25 (4th Cir. 1973) . in which the dismissal of a 
govemntent employee, based on investigative reports that related hearsay statements of 
.nameless informers whom the employee could not confront or cross-examine, was held to 
violate procedural due process. 

120. Boylunsv. Boardof Educ. 492 F.2d 697. 701 (5th Cir. 1974). 

121. In re Lee. 13 N.Y. Ed. Dept. Rep. 231 (1974); /n Keiling. 11 N.Y. Ed. Dept. Rep. 
260 (1972): /nr^ WaUori. 10 N,Y. Ed. Dept. Rep. 90 (1971).' 

122. Scher v. Board of Educ. 1968 N.J. School L. Dec. 92. 97. 



« arc not. sufficiently criminal in nature to require the Fifth Amendment's 
protccuon against self-incrimination. This view dbtinguishcs school dbci- 
plmary proceedings from juvenile court proceedings, in which the United 
Sutcs Supreme Court has held the protection against self-incrimination 
to be a ^requirement of due process.*'^ 

The question of self-incrimination usually arises when a student's con- 
duct results in his being charged with both a school offense and the viola- 
tion of a criminal law. When both criminal and dbciplinary proceedings 
-^-_,?rcpcnding,jtudcnts have mainuined that they cannot be compelled to 
testify in ffic disdpUnary hearing because the testimony, or leads from it, 
may be used to incriminate them at the later criminal proceeding, this 
obj^don, based on the FiiPth Amendment's protection against self- - 
mcriminatioh,. has been raised unsuccessfully in several college cases. In a 
California, case/'* students sought to enjoin expulsion hearings until 
cnminal actions arising out of the same activities had been completed. 
TTiey argued that to avoid expulsion they would be forced to incriminate ^ 
themselves,., and their testimony would then be offered against them in 
the cnmmal proceedings. In denying their request, the court held that 
the students could object at the criminal trial to incriminating statements 
made at the expubipn hearings, and no Fifth Amendment right would 
have been jeopardized. '» The court based its ruling on Garnty v. New 
Jersey, a case in which compulsory testimony at a state investigation 
was held inadmissible in a subsequent criminal prosecution arising from 
the investigation. * " 

This decbion represents the consensus of courts today, '" though courts 
in at least three cases have suggested that the privilege against self- 
incrimination is available at a hearing on expulsion."' 
, Another bsuc that occasionally arises is whether a student may post- 
pone a suspension or expubion hearing pending a criminal proceeding 
that stems from the same conduct. Courts have consbtendy held that a 
delay need not be granted. In a recent case from Vermont, a student who 



123. In re Cauh, 387 U.S. 1, 47 (1967). ^ 

124. Funium v, Ewiglcbcn, 297 F. Supp. 1163 (N.D. Cal. 1969). 
f 125. Id, at 1165. 
. 126. 385 U.S.493 (1967). 



/ 127. Id. at 565-66. 
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faced criminal charges of burglary, attempted rape, and simple assault 
alleged a violation bf due process when the; college refused to await the 
criminal proceeding before initiating its own trial. The student 
^clainicd that the college hearing would ^substantially prejudice the 
pending criminal trial. The court rejected the claim by saying that 
educational institutions have both a need and a right to formulate their 
own standards and enforce them ihdepcndendy of the criminal law. 
.Furthermore, requiring the college to wait assumes that^civil remedies 
^ ^.must. as a matter of law. await the outcome of related criminal charges. 
Finally, such delay might allow a student to complete his education and 
earn liis degree, thus "effitoively completing an 'end run' around the 
disciplinary rules and procedures of the college."*" 

A: Miranda type of warning also does not apply to a school investiga- 
tion of alleged misconduct. 

'^^Sufficiency of Evidence 

The third requirement of minimal due process in school expulsion 
cases, in. addition to adequate notice and fair hearing, is that disci- 
plinary action be taken only if the charges are supported by ''substantial 
^evidence."*" The term substantial evidence has special meaning. In an ' 
^*5f.P"^*^" against students whoPhad disrupted Pennsylvania State, 
University, a federal district court*'* Adopted the definition developed by' 
th^' United States Supreme Court for^its\ review of National Labor Rela- 
tions Board defcisions: 1 .\ ,j 

(SJubstantial evidence is more than a mere sciiitillaj It means such relevant evi- 
dence as a reasonable mind might accept as adeqiiate to support a ^nclusion. . . . 

' 130. Nzuve V. Casdeton Sute College, ISS Vt. 225, '$35 A.2d 321 (1975). In Pierce v. 
School Comm. of New Bedfbrd. 522 F. Supp. 957 (D. I^css. 1971), the board denied a stu- 
dent's request for a continuance until the criminal action was completed on the ground that 
the court proceeding might t^ke years. Accord, Jones vl Snead, 431 F.2d 1115 (8th Cir. 
1970) ; Goldberg v. Regents ol ^niv. of California, 248 Cal. App. 2d 867, 57 Cal. Rptr. 463 
(1967). See also Kalaidjian, Problems of Dual Jurisdictjon of Campus a.nd Commu.nhy, 
Student Protest and the Law 136-39 (G. Holmes cd- 1969) . 

131. Nzuvc V. Casdeton State College, 335 A.2d 321, 325 (Vt. 1975). 

1 32. A Miranda warning i; a reminder to suspects of crime that they may refuse lo make 
self-incriminating answers to questions and may have a lawyer's help in answering questions. 
Miranda v. Arizona, 384 U.S. 456 (1966). See Betis v. Board of Educ. of Chicago. 466 
F.2d 629 (7th Cir. 1972); Buttny v. SmUey. ^81 F. Supp. 280. 287 (D. Colo. 1968); and 
Coldwyn V. Allen. 54 Misc 2d 94. 291 N.Y.S.ld 899 (Sup. Ct. 1967). all of which rejected 
the claim that Miranda applies to expulsions inWcdndary and higher education. 

133. Slaughter v. Brigham Young Univ., 514 Kzd 622. 625 (10th Cir. 1975); Givens v. 

Po^, 546 F. Supp. 202. 209 (W.D.N.C. 1972)) Bullock v. White Plains Bd. of Educ, 13 
N.Y. Ed. Dept. Rep. t40 (1974) ; State v. W;ngerd. 40 Ohio App. 2d 236. 318 N.E.2d 866 
(1974) ;and Black Students ex rel. Shoemaker v. Williams. 517 F. Supp. 1211. 1216 (M.D. 
Fla. 1970). rev'd on other grounds and remanded, 443 F.2d 1350 (5th Cir. 1971). qffd on 
rehearing, 355 F. Supjp. 820 (M.D. Fla.). qffd per curiam. 470 F.2d 57 (5th Cir. 1972). 
Accord, Green v. Dumkc. 480 F.2d 624. 650 (9th Cir. 1973) (federal student aid could not 
be refused vrithbut showing that students intended to disrupt activities of the insdtution). 
See also Unwood v. Board of Educ, 463 F.2d 763 (7th Cir.). cert, denied. 409 U.S. 1027 
(1972). which held that proof beyond a reasonable doubt was not required. 

134. Still V. Pennsylvania Sute Univ.. 318 F. Supp. 608 (M.D. Pa. 1970), a/fg 315F 
Supp. 125 (M.D. Pa.), ajfd. 462 F.2d 463 (5d Cir. 1972). 
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Accordingly, it "it\u$i do more than create a suspicion of the established ... it 
must be enough to justify, if the trial were to a jury, a refusal to direct a verdict 
when the conclusion sought to be drawn from it is one of fact for the jury ..." The 
subsuntiality of cvjdence must take into account whatever in t^e record fairly 
detracts from its weight. . . . Congress has merely ma^e it clear that a reviewing 
Court U not barred from setting aside a Board decision when it cannot comcien- 
tiously find that the evidence supporting that decision is subsuntial, when viewed 
in the light that the record in its entirety furnishes, including the body of evidence ' 
opposed to the Board $ view;''* 

An example of evidence insufficient to justify expulsion occurred in a 
case in which a university expelled students on the basis of a police list of 
students arrested at a protest rally."* The court "held that ^the list 
furnished no -basis f9r the university to^take disciplinary action against the 
students for disruption of the school because the list contained only their 
names and no statement of their particular conduct.'" Thus a school 
cannot expel a student without enough evidence to prove the charge it 
makes against him. To do so wduld be arbitrary and capricious and 
therefore unlawful.""^ 

A federal dbtrict court in Michigan'" recently rejected the 
"substantial evidence" standard in a college expukion when the alleged 
student ccinduct was ako a crime- the only court I know of that has done 
so. It held that due process requires that "some articulated and coherent 
standard of. proof be formally adopted and applied at the college hearing 
which determines the student*s guilt or innocence of the charge^"'*° The 
court found that» without some specific standard, the rest of "the safe- 
guards were jeopardized. U then rejected "substantial evidence" as the 
appropriate standard to be applied under the circumstances.'^' It 



135. Id. at 621. quoting Universal Camera Corp. v. NLRB. 540 U.S. 474 (1951) (ciutions 
omitted) . 

136. Wong V. Hayakawa. 464 F.2d 1282 (9th Cir. 1972). cert, denied, 409 US. 1130 
(1973). Accord. Jacobs v. Templeton. 130 Kan. 248. 285 P. 541 (1930); Ryan v. Board of 
Educ, 124 Kan. 89. 257 P. 945 (1927); Sute v. Hipp. 213 N.W. 2d 610 (Minn. Sun. Ci. 
1973). S^^ also Dausc v. Bates. 369 F. Supp. 159 (W.D. Ky. 1973). rev'd. ^2 F.2d 865 
(6th Cir. 1974) . in which the court permitted teachers to show that the minutes of a school 
board meeting conuined no factual basis to support their demotion. But see Edwards v. 
Board of , Regents of Northwest Missouri Sute Univ., 597 F Supp. 822 (W.D. Mo. 1975) : 
Rhyne v. Childs. 359 F. Supp. 1085 (N.D. Fla. 1973)*. 

137. Wong V. Hayakawa. 464 F.2d 1282. 1285 84 (9th Cir. 1972). cert, dented. 409 U S 
1130 (1975). 

138. Most sutes have an administrative procedure act that seu out the requirements foi< 
jtidicial rcview of final administrative decisioiu. If the decision- in our case, a school expul* 
sion-sjs unsupported by competent, material, and substantial evidence, the decision will be 
reversed. In a Florida case, an expulsion was vacated when the board gave as its reason for 
expulsion no more than the »'i;ement that the student was "guiliy of the misconduct as 
charged." Thif phrase provided an insufficient basis for review and conscquendy violated 
due process and the sute administrative procedure act. Veasey v. Board of Pub. Instr.. 247 
So. 2d 80. 81 (Fla. Ct. App. 1971). S« aUo McDonald v. Board of Trustees. 575 F. Supp. 
95 (N.D. m. 1974). ajfd per curiam. b05 F.2d 105 (7th Cir. 1974). in which the court 
held that reviewing courts are to applj^ the "same evidence" standard as the school uses in 
student expulsion cases. 

139. Smyth v. Lubbers. 598 F. Supp. 777 (W.D. Mich. 1975). 

140. Id. at 797. 
. Ul. Id. 
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reasoned that the college's rule setting out this standard required only 
^^^^ J*c college present_a certain amount of evidence (substantial) of 
guilt and the campus tribunal could then convict, regardless of other 
. evidence/' Without dictating a specific standard, the court then stated 
that any standard lower than a "preponderance of evidence" would have 
the effect of requiring the accused to prove his innocence, and it sug- 

tgcsted that the higher standard of **clear a^id convincing evidcace" may 

:be requireclJ*' 

Mass He^arings 

At times, school authorities have found At desirable or necessary to 
conduct expulsion hearings in^ which charges were considered 
simultaneously against many students. This procedure was upheld when 
the University of Colorado tried sixty-five students who' had locked arms 
to deny access to University buildings.'*' The students admitted acting as 
a gproup, and 4he court held that they could be tried as a group. Com- 
menting on :he constitutionality of this procedure, one writer made the 
following observation : 

There CCTUinly is no legal impropriety in holding a joint trial. I don't believe 
that even with the assisuncc of counsel the student could constitutionally insist 
upon a separate trial, despite the possibility that a kind of prejudice may occur 
because of testimony in one part of the trial that relates to another student. ' ** 
This_position finds support in a New York case in which students ' 
challenged a three-day suspension oh the ground that the clisciplinary 
board was arbitrary in its selection of those to be charged with 
misconduct. Seventeen were suspended out of an estimated 200 to 250 
students who participated in a protest sit-in. The commission ruled that 
since the charges against them were based on personal identification, the 
disciplining of these seventeen when many more students might have 
engaged in the same misconduct did not^constitute arbitrariness or 
harassment. 

Double Jeopardy 

Students have argued that the Fifth Aipendment's prohibition against 
double jeopardy prohibits the application of both criminal and adminis- 
trative sanctions ^gainst the same person for a single offense. This claim 



142. Id. at 794. / 
UX Buttny v. Smiley. 281 F. Supp. 280 (D. Colo. 1968). See also McDonald v. Board of 1 
Trustee*. 575 F. Supp. 95 (N.D. 111.), affd per curiam, 503 F.2d 105 (7th Or. 1974). in j 
which three studenu were given a joint hearing for cheating, but each crse was riven indi- i 
vjdual attenuon. The court upheld the procedure. - \ 

144. Van Alstvne. Student Protest AND THE Law 206 (G. Holmes cd. 1969). For recent I 
cMtt mvolving mass heaimgi and suspensions, see Sweet v. Childs. 507 F.2d 675 (5th Cir ) ^ 

f-Cv?/*^'"*"^' ^-^^ ^^'^> • i^^"^ Louisiana Sute Bd. of Educ! j 

506 F.2d 992 (5th Or. 1975) ; Hayncs v. Dallas Cty. Junior College Dist.. S86 F. Supp. 208 
(N.D. Tex. 1974). ? i 

145. In re Grestlw 14 N.Y. Ed. Dept. Rep. 414 (1975). Accord, Center for Parucipant I 
Edwc. V. Marshall. SS7 F. Supp. 126, 137.38 (N.D. Fla. 1972). . } 
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-has no legal basis:'** the double- jeopardy principle applies only in 
criminal cases.-'*' Thus a student who is expelled from school and later 
tried in criminal court for the same offense has no more been subjected 
to double jeopardy than a person 'vho is convicted of drunken driving in 
an automobile accident and later is sued for negligence. The state may 
impose both a criminal and a civil penalty for the same offense.'** 

Nor is a school required to suspend. its proceedings pending the out- 
-•^come^gf criminal charges. Furthermore, it can suspend a student ^ven 
after he is found innocent of the same offense in ^juvenile court. A New 
Jersey commissioner decbion noted, in upholding a school suspension 
against a student for an "atrocious assault and battery" on another stu- 
dent, that the "not guilty** verdictjn criminal court for this alleged act 
was based on a different quantum of proof. In the criminal court the 
state had to establish guilt beyond a reasonable doubt, while in the - 
school^di^iplinary proceeding the school need only establish the truth of 
the charge by a preponderince of the believable evidence. 

A student may also be punished twice for the same offense. In an Ohio 
case, the principal suspended a student for ten days and when he re- 
turned to class after the suspension, the superintendent expelled him for 
the rest of the semester: The Ohio appellate cdurt found no question of 
double'jeopardy in the case, observing that suspension and expulsion are 
separate punishments. Suspension 'is an immediate response by the 
principal to the misconduct, whereas expulsion b a sanction reserved to 
the superintendent after he reviews the offense. 

Public Hearing 

Only a few secondary school cases have ruled on a student's right to a 
public hearing. Two courts have, held that a student had no right to an 
open hearing if state law authorized the school committee to go into 
executive session whenever matters to be dbcussed, if made public. 



1 46. Professor Charles Alan Wright notes that student claims of double jeopardy . . are 
not uncommon, but are utterly without mrrit." Wright, op. at. supra note 110. at 1073: 
General Order on Judicial Sundards, 45 F.R.D. I3S. 147-48 (W.D. M9. 1968). See gen- 
erally McKay. The Student As Private Otixen, 45 Denver L. J. 558 (1968) . 

In Paine v. Board of Regents. SS5 F. Supp. 199, 203 (W.D. Tex. 1972). affd per 
curiam. 474 F.2d 1397 (5th Cir. I97S). the dUtrict court explained the difference between 
^the two punishments: . . sute laws defining criminal conduct ... are intended to indi- 
cate public justice in regard to the indiwdual offender while (the school codej mandatmg 
automatic suspension . . . b intended to protect the university community and the educa* 
tional goals of the institution^ . . ." . 

147. Courts have^nifonvily held that a former jeopardy argument applies only to criminal 
^riaU. See Dunn v. California Dept. of Corrections. 401 F.2d 340 (9th Cir. 1968) : Filmon 
Process Corp. v. Spell-Right Corp.. 404 F.2d 1351 (D.C. Cir. 1968). 

148. See U.S. ex rel. Marcus v. Hess. 317 U.S. 537. 549 ( 1943) : and Helvering v. Mitchell. 
303 U.S. 391.398 (1938). - 

149. "S.T." V. Board of Educ. 1972 N.J. School L. Dec. 555. SSS.' Accord. Niuve v. 
Castleton State College. 133 Vt. 225. 335 A.2d 321 (1975). See text at note 133-42 iu/>ra. 
for a discussion of the school's burden of proof in discipline hearings. 

150. State ex rel. Fleetwood v. Board of Educ. 20 Ohio App. 2d 154. 252 N.E.2d 318 
(1969). Accord. In re Bullock. 13 N.Y. Ed. Dept. Rep. 240 (1974) (superintendent added 
two days to the suspension because of additional evidence) . 
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might adversely affect any persons repuution.'*' In 1973, however, the 
Florida Supreme Court held that the state s "Sunshine Law" requiring 
open hearings by administrative bodies applies to the school board, and 
therefore students were entitled to a public disciplinary hearing.*" 

At the college level,^however, the student's right to a public hearing 
has been litigated several times. Courts uniformly have held that pro- 
cedural due process'*' does not require a hearing in open court. Thus the 
proceeding need not be open to the public. <- 

Transcript of Hearing 

The courts are divided over whether the school must pro/ide a trans- 
cript of the hearing. when the student requests one. Still, it is clear that if 
an appeal is to be uken, a transcript must be available unless the appeal 
is to be de noM>.*** The proceeding can easily be tape-recorded and 
transcribed if an appeal is taken. * " 

Appeal 

Most state statutes either require that expulsions be made by the school 
board or permit an expelled student to have his expulsion reviewed by the 
board.'** Most states also have an administrative procedure act that per- 
mits an appeal from a final administrative decision to a state court. Thus 



151. Linwood v. Board of Educ. 465 F.2d 76S, 770 (1972), cert, dented, 409 U-S. 1027 
(1972). Pierce v. School Comm.. 522 F. Supp. 957. 961 (D. Mass. 1971). See also Saiicr- 
ficW V. Edcnion-Chowan Bd. of Educ. 550 F.2d 567, 572 (4th Or. 1975). in which a 
teacher was deniedlan open hearing on a dismissal. 

152. Canney v..Board of Pub. Instr.. 278 So. 2d 260. 263 (FJa. 1973). See also "M.W." v. 

Board of Educ, 1975 N.J. School L. Dec which held that an expuUion may be made 

only-at a public meeting of the Khool board. 

153. See Montana State Univ. v. Ransier. 556 P,2d 187. 189-90 (Mojit. 1975); Moore v. 
Student Affairs/Comm. of Troy Sute Univ., 284 F. Supp. 725. 751 (M.D. Ala. 1968); 
Zanders v. Louisiana Sute Bd. of Educ. 281 F. Supp. 747. 768 (W.D. La. 1968) : General 
Order on J>idicial Sundards. 45 F.R.D. 155. 147 (W.D. Mo. 1968); "M.W." v. Board of 
^^jiC^St^-^thc Freehold Regional HijhSchool DUt.. Monmouth Cty., 1975 N.J. School L. 
Dec::. — (final vote on expulsion must be made in public session). See also Wright, o^. cit, 
supra note 110. at 1079-80. . ^ 

1 54. For cases holding that a transcript should be provided when requested by either party, 
w Mills V. Board of Educ. 548 F. Supp. 866, 881 (D.C.D. 1972) : Buttny v. Smiley. 281 
F. Supp. 280 (D. Colo. 1968) ; Esteban v. Central Missouri Sute College. 277 F. Supp. 649 
OV.D. Mo. 1967). cert, denied. 598 U.S. 965 (1969); Goldberg v. Regents of the Univ. of 

^California. 248 Cal. App. 867, 57 Cal. Rptr. 465 (1967). Contra Wasson v. Trowbridge, 
582 F.2d 807 (2d Cir. 1967): Whitfield v. Simpwn. 512 F. Supp. 889. 894 (E.D. lU. 

^970) : Due v. Florida A. & M. Univ.. 255 F. Supp- 596 (N.D- Fla- 1965). See also Smith 
V. Johnson, 105 Neb. 61. 178 .N.W. 855. 857 (1920). in which the court held that iince no 
sutute provided otherwise, the lack of a formal record of a district board meeting to expel a 
pupil will not impair the board's action. ' 

155. In Pierce v. School Comm.. 522 F. Supp. 957. 961 (D- Mass. 1971). the court held 
that the student's constitutional righu had not been violated by refusing to allow him to 
make either a stenographic or mechanical recording of the hearing. The New York Com- 
missioner of Education ruled in In re Cousins. 10 N.Y. Ed. Dept. Rep. 251 (1971). that a 
tape4 transcript of the hearing was adequate because the student did not object when it was 
maae. 

156. See, e.g.. N.C. Gln. Stat. $ 115-54 (1975). 

-31- 



38 



if the stddent thinks thai he has been denied a statutory or constitutional 
right or that the administrator or school board has acted arbitrarily or 
capriciously, he may appeal the decbion to a state court.**' Most chal- 
lenges to. student discipline actions, however, have arisen in the federal 
courts under section 1983 of the Civil Rights Act of thus gready 

reducing the significance of a right to'appeal to a state court. 

Automaric Review * 

Courts JrequenUy have ruled that an expulsion cannot be extended 
into the next school year. I suggest that the cases of expelled students be 
reviewed at the end of the semester in which they are expelled (assuming 
that at least a month has pas^d) to sec whether reinstatement is in 
order. 

Multiple Suspensions 

What about the chronic offender who is frequently suspended for mis- 
conduct? I recommend that if a student is suspended for more than ten 
days during a semester, any later suspension be followed by a review of 
the student's record by a hearing board. In any event, repeated short- 
term suspensions should not be continued indefinitely. 

SHORT-TERM SUSPENSIONS 

The procedural requirements just reviewed apply only to expubions 
and long- term suspensions. Until 1975. immediate suspension for up to 
ten days generally was permitted without any process at all.'*' In Cois v. 
Lopez,^"^ fiowever. the United States Supreme Court changed the law by 
requiring certain minimal procedure before a student can be removed 
from school.*** Since the law of short-term suspensions is now contained 
within the Supreme Court's decision in Go«. that case deserves careful 
examination. ^ 

Com involved nine students who were suspended for ten days from the 
public schools in Columbus. Ohio, without a hearing. The suspended 
students challenged the constitutionality of the Ohio statutes that 



157. 'Srr. r.^.. N.C. G£.s. Stat. $ I50A.4S (Supp. 1974). 

158. 42 U.S.C. $ 198S (1970). See 28 U.S.C. $ 1S4S(S) for the federal courts- jurisdicnon 
of cheic actions. 

159. See, e,g,, .Munay v. West Baton Rouge parish School Bd.. 472 F.2d 458 (5th Cir. 
1975) ; Pervis v. LaMar({ue Indep. School Dist.. 466 F-2d 1054 (5ih Cir. 1972). rev'g, 528 
F. Supp. 658 (S.D. Tex. 1971); Farrell v. Joel. 457 |?.2d 160 (2d Cir. 1971). See T. Fly 
gare. Short-term Student Suspensions and the Requirements of Due Process 5 I. Law and 
Ed. 529 (1974). ^ . 

160. 419 U.S. 565 (1975). See Note. Procedural Due Process and Short Suspensions from 
the Public SchocU: Prologue to Coss v, Lopez. 50 N.C.L.Rtv. 564 (1974). For a discussion 
of procedural due process after Coss v. Lopez, see Note. 1976 DuKE L.J. 409. 

161. It should be noted that the procedures required by Coss have been held not to app!y 
to each of the componenu that make up the **educational process." Thus participation in 
athletic activity, like membership in school clubs and social groups. Was held by the Tenth 
Circuit Court of Appeals not to constitute a "property right" requiring the protection of due 
process under the Fourteenth Amendment. Albach v. Odle. 551 F.2d 985 (10th Cir. 1976). 

-32- 

3S 



' authorized prindpab to impose these suspensions without a hearing. A 
three-judge federal district court ruled that the studenu had been^denied 
procedural due process when they were suspended %rithout an oppor- 

. tunity to present thdr side of the story; the court declared the Ohio 
statute to be uncoruututional. The school system appealed to the 
Supreme Court. 

• The school made two principal argumentt against the district court's 
decision. Tht firat was diat there is ^o constitutional right to a free 
public education and therefore no constitutional protection from suspen* 
^don and expulsion. The Supreme Court rejected this argument. It noted 
that the. Fourteenth Amendment protects, citizens from state acdon de* 
priving them briife, liberty, or property without due process of law.'In 
the suspenuon situation, the Court observed that two interestt of studenu 
are entitled to due process protection. The first is the ^'property * interest 
in a public education. Ohio is not constitutionally required to provide a 
frec.public education, but it has chosen to do so and has required its 
children to attend school. In thb action by the sute, the children of Ohio 
acquired a property right protected by the Fourteenth Amendment. This 
property ri^t may not be uken away for misconduct %rithout adherence 
to the minimum procedures required by the due process clause. 

The second student interest entitled to constitutional protection is a. 
'liberty" interest. Citing earlier decisions requiring due process protection 
"where a person's good name« reputation, honor, or integrity is at suke 
because of what the government is doing to him.*' the Court concluded 
that suspensions of up to ten days could, "seriously damage the studenu* 
standing with fellow pupils and their teachers as well as interfere with 
later opportunities for higher education and employment.** l^e possi- 
bility of such "serious damage** to the students* "liberty** required mini- 
mum due process protections. 

The school offlcials* second argimient was that even if the pupils had a 
constitutionally protected interest in education, the due process clause 
conges into play, only when the deprivation of a protected interest causes, 
"severe detriment or grievous loss." Suspensions of up to ten days, they 
said, were neither "severe** nor "grievous.** The Supreme Court i-sjected 
this argumenC pointing out that "as long as a property deprivation is not 
de minimis, lis gravity is irrelevant to the question whether account must 
be taken of the Due Process Clause.** the Court concluded: "Neither the 
property interest in educational benefits temporarily denied nor the 
liberty interest in reputation, which is also implicated, is }o insubsuhdal 
that suspensions may constitudonally be imposed by any procedure the 
school chooses, no matter how arbitrary.*' 

Having determined that procedural due process must be accorded a 
student before he is suspended, the Court faced the difficult problem of 
determining "what process is due." "At the very minimum . . . studenu 
facing suspension . . . must be given some kind of nouce and afforded 
sotne kind of hearing.** The Court attempted to balance the student*s 
interest in avoiding "unfair and mistaken exclusion from the educadonal 
process" with the schools' recognized interest in using suspension as a 
means to mainuin essendal discipline and order. Noung the great con- 
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ccm that elaborate hearing proceedings not be imposed in every suspen- 
sion case, the Court nevertheless observed that "it would be a strange 
disciplinary system" that did not provide for communication between the 
disciplinarian and the student to ensure that "an injustice is not done." 
"We do not believe." the Court said, "that school authorities must be 
totally free from notice and hearing requirements if their schools are to 
operate with accepUble efficiency." It then oudined the minimum pro- 
cedures required by the Constitution's due process clause when public 
school students are suspended for ten days or less: 

1. The student must be given oraPor written notice of the charges 
against him. 

2. li the student denies the charges, he must be given an explanation 
of the evidence against him; and 

3. The student must be given an opportunity to present his side of the 
story. 

The Court did not require any "delay between the time when notice is 
^ given and the time of the hearing." It pointed out that in most cases these 
requirements would be satisfied by an informal discussion immediately 
after the alleged misconduct occurs in which the student is told "what he 
is accused of doing and what the basb of the accusation is" and then has 
the opportunity to explain his "version of the facts." This procedure is 
necessary even when the disciplinarian witnessed the alleged misconduct. 

The Court approved an exception to its general rule of notice and 
hearing before suspension: "Students whose presence poses a continuing 
danger to persons or property or an ongoing threat of disrupting the 
academic process may be immediately removed from the school." In 
these cases notice and hearing should follow "as soon as practicable." 

The Court also noted that it had stopped short of requiring even 
"truncated trial type procedures." and such rights as representation by 
counsel, confrontation and cross-examination of witnesses, and calling of 
witnesses were specifically not required. Such procedures could over- 
whelnif school administrators, be too cosdy as a regular disciplinary tool, 
and destroy the effectiveness of suspension as part of the teaching process. 
Thus the decision leaves to the disciplinarian's discretion whether the cir- 
. cumstances of a particular case call for more formal procedures. 

The Court emphasized that its opinion applies only to short-term sus- 
pensions of ten days or less: "(LJonger suspensions or expubions may 
require more formal procedures. Nor do we put aside the possibility that 
in unusual situatioas. although involving only a short suspension, some- 
thing more than the rudimenUry procedures will be required." 

Four justices dissented. Justice Powell, joined by the Chief Justice and 
^ Justices Blackman and Rehnquist. took strong exception to the result 
reached by the majority. He said that the majority decision marked a 
significant intrusion into the daily operation of the nation's state- 
operated public school systems. "No one can foresee the ultimate fron- 
tiers of the new 'thicket' the Court now enters. Today's ruling appears to 
sweep within the protected interest in education a magnitude of discre- 
tionaiy decisions in the educational process." Mainuining that the 
majority opinion calls into question such discretionary decisions as 
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grading a student's work, passing or failing a student, requiring comple- 
tion of a core curriculum, transferring students to other schools, or plac- 
ing students in "college-preparatory" or "vocational" tracks, the dis- 
senters called on the majority to articulate "a rational and analytically 
sound distinction between the discretionary decbion by school authorities 
to suspend a pupil for a brief period, and the types of discretionary 
school decisions described above," if such a distinction exists. If not. 
Justice Powell concluded, the "federal courts should prepare themselves 
for a vast new role in society." 

The question of how specific the school official must be in describing 
the reasons for a contemplated suspension was the basis of two federal 
district court decisions in New Hampshire.'*' One case"* involved a four- 
day suspension of a student who was "informed generally of what was 
involved," but was not told specifically that he might be suspended, nor 
was he specifically told the four reasons the school used to justify the sus-^ 
pension. According to the court, the. lack of specificity in the notice to 
the student constituted a failure to meet the due process requirements of 
Go55. It ordered the record of the suspension to be struck from the 
school's record. 

The Fifth Circuit Court of Appeals recently applied the exception to 
the general rule of Goss that notice and hearing precede suspension in a 
case in which school administrators suspended students- by a radio an- 
nouncement.*" The students were suspended on a Thursday. The follow- 
ing Monday, a conference was held with each student and his parents. 
Although all students were reinstated, several sued the school system. The 
students alleged that the failure to provide a hearing before the sus- 
pension—that is, an opportunity for the students to tell the school 
administrator their side of the story- violated the Supreme Court's 
requivemenis in Goss. The Fifth Circuit Court rejected this argument, 
noting that the facts of this case come within the Goss exception. It 
pointed out that the academic process had been significandy disturbed 
when the students left the school grounds after staging a sit-down strike 
and disrupting classes, and hearings on the day of suspensions could not 
be held because the students did not return to school.*** 

A Texas case recendy raised a question about how long a suspension 
may be before it is considered to be an expubion that would require an 
opportunity for a full hearing before the student could be expelled.'** 
The case involved a student who was suspended from school by the prin- 
cipal for fighting in class and threatening a teacher. The principal, in 
compliance with the Goss requirements, told the student the reasons for 



162. Kclley v. Johnson. No. 75 91 (aN,H. Feb. 12. 1976). S« 0(50 Jacques v. Shaw. No, 
76-26 (D.N.H. Feb. 6. 1976). 

163. Sweet V. Childs. 507 F.2d 675 (5ih Cir.). affd on rehearing, 518 F.2d S20 (5th Cir. 
1975). ^ 

1 64. Other poitible examples of an exception to the presuspension hearing rule are pro* 
vided in Dunn v. Tyler Indep. School DUt.. 460 F.2d IS7 (5th Cir. 1972). Bu/ see Stricklin 
V.' Regenu. 297 F. Supp. 416 (W.D. WU. 1969). appeal dismissed for rnootness. 420 F.2d 
1257 (7th ar. 1970). 

165. In the Matter of J.L.D.. 5S6 S.W. 6S5 (Tex. Ct. App. 1976). 



the suspension and gave him an opportunity to explain his version of the 
facts. The student argued, however, that a complete expulsion-type of 
hearing should have been provided because the suspension lasted for 
twenty-three days. The school disagreed, pointing out that the length of 
the luspension was the fault of the student and his mother because they * 
had not sought a conference with the school, a condition for readmit- 
tance required by the school that had been made known to the mother. 
The court agreed with the school, saying that the twenty-three day sus- 
pension without a full hearing did not violate the Goss requirements since 
the student could have been readmitted earlier if he and his mother had ' 
sought rcadmission.*** 

The Supreme Courts decision has now stated as a matter of constitu- 
tional law what most .school systems have already been doing. As the 
Court's majority opinion noted, the minimum requirements it has 
imposed "are, if anything, less than a fair-minded school principal would 
impose on himself in order to avoid unfair suspensions." If this is true, 
then the Court is correct that these minimum requirements "will provide 
a meaningful hedge against erroneous action" without imposing unnetes* 
sary and burdensome formalities on school administrators. 

SEARCH AND SEIZURE IN THE SCHOOLS* 

The law that applies when a search is made in the schopls comes from 
the Fourth Amendment to the United States Constitution. It provides: 
The right of the people to be secure in ;heir persons, houses, papers, and effects 
against unreasonable searches and seizures, shall not be violated, and no warrants 
shall issue, but for pro babie cause, supported by oath or affirmation and'particu- 
larly describing the j>lace to be searched, and the persons or things to be seized. 
(Emphasis added.) 

Thk section will consider how this provision has been applied to the 
search of students and their lockers, cars, and bHefcases. The admissi- 
bility of seized evidence in a school disciplinary action or criminal prose- 
cution is an important procedural issue in the law of student discipline. 

Until recently, the school's right to search a student's person, his 
locker, or his car parked on school property has been little questioned. 
The Fourth Amendment's prohibition against unreasonable searches and 
seizures, as applied to the states and their instrumentalities through the 
Fourteenth Amendment, has generally been thought to be inapplicable 
in school searches. The reason is that school officials have been con- 
sidered private, not governmental, persons, whereas the Fourth Amend- 
ment's prohibition against unreasonable searches and seizures applies 



166. Id. at 688. 

•ThiS section is based on an arucle entitled "Searches of Students and the Fourth 
Amendment" by the author and George T. Rogister. Register, a former assistant professor 
of Public Law and Govermnent at the Institute of Government, is now in the private prac- 
tice of law in Raleigh. North Carolina. The article was published in 5 J. of Law and Eotc. 
57 (1976) , and is reprinted with permission of the Jefferson Law Book Company. 

167, See, rg,. Buss. The Fourth Amendment and Searches of Students tn Public Schools, 
59 Iowa L. Rev. 739 (1974); Annot., 49 A.L.R.Sd 978 (197S): Frels, Search and Seizure 
tn the Pubhc Schools, U Hous. L. Rev. 876 (1974), 
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only to searches by governmental officiak.'". Obviously public school 
officiak are government employees.'*' Some state courts have concluded, 
however, that school officiak are not the type of government officiak 
restrained by the Fourth Amendment, or that when the official searches a 
student, he is acting in loco parentis and therefore assumes the private 
role of the parent to the student.''*^ Thus, t)ie Fourth Amendment's 
usual requirements of probable cause and a search warrant have been 
he d unnecessary for school searches ahd the exclusionary rule inapplic- 
^ able to evidence dkcovered and seized by school officiak during these 
* ;kjarche$. The evidence has been held admksible against the student in 
school' dkciplinary hearings and in criminal or juvenile court proceed- 
ings. ^ 

In recent years, however, courts have generally rejected the argument 
that school officiak are private persons for Fourth Amendment pur- 
^^^y ^^^^ recognize that the Fourth Amendment's 

prohibition against unreasonable searches and seizures applies to searches 
by school officiak. The prohibition has not been applied, however, in the 
same way that it is to police searches. This section will discuss how it has 
been apphed and what actions school personnel should take before they 
search<a.st\ident;\hk locker, of his personal property. 

It shbuld be noted that neariy all the case law in this area comes from 
state courts. The United States Supreme Court has never decided a case 
directly involving the Fourth Amendment rights of students. a^d the 
lower federal court decisions have dealt primarily with college students. 
Thus the general principles drawn from these, cases are not binding 
precedents in all states. 



168. Set, e g Burdcau v. McDowell. 256 V S. 465 ( 1 920) . For recent college search cases 
that recogniied the private person exceptions, see People v. Haskins. 48 A.D.2d 480, 369 
N,Y.S.2d 869 (1975) : People v. Bocttner, 80 Misc. 2d 3. 362 N.Y.2d 365 (1974) • State v 
Wingerd, 40 Ohio App 2d 236. 318 N.E.2a 866 (1974). See also Note. Admtsstbtbty of Evi^ 
dence Seized by Pnvate University Offtctab m Vtoiatton of Fourth Amendment Standards 
56 Cornell L. Rev. 507 (1971). 

^^Iv ^V- u"'^ '^PP- ^-^-2^ >80 (1975). which said that a 

pubhc high school principal acting in that capacity on school property during school hours 
IS clearly a state official for purposes of r he Fourth Amendment. 

170. See, e.g.. In re Donaldson. 269 Cal. App. 509. 75 Cal. Rptr. 2^0 (1969) : People if 
Stewart. 65 Misc. 2d 601 313 N.Y.S.2d 25j5 (1970) : and Mercer v. Sute. 450 S.W.2d 715 
(Tex. Ct. App. 1970). 1 ' 

]JI:J'^' 216 S.E.2d 586. cert, denied, 423 U.S. 1039 

(1975) . People V. 34 N.Y.2a 483. 358 N.Y.S.2d 403. 315 N.E.2a 466 (1974) 
But see Cortimonwealth v. Dingfelt. 227 Prf\ Super. 380, 323 A.2d 145 (1974). For a dis- 
cussion of the classification of school officials as public or private persons in student search 
cases, sec Note. 45 FomuM L. Rev. 202. 209- 15 (1976). 

172, The Supreme Court recently refused a request for review and thereby let stand a 
Louisiana Supreme Court judgment that overturned the conviction of a high school student 
for possession of marijuana. This decision, which applies only to Uubiana. will require 
school officials when they search for evidence o^ criminal conduct to have students searched 
by police with valid search warrants. If they do not. the fruits of such studem searches will 
be inadmissible in a criminal prosecution of the student searched. See State v. Mora, 307 
So. 2d517 (La.), vacated and remanded, mv.S. 809 (1975). 330 So. 2d 900 (La ) cert 
denied, 45 U.S.L.W. 3409 (U.S. Dec. 7. 1976). See case note. 36 La. L. Rhv.* 1067 

(1976) . 



The Fourth Amendment's prohibition against unreasonable searches 
has generally been construed to permit a search only when (1) the person 
whose interests are involved consents voluntarily;''' or (2) there is 
probable cause to search and a warrant has been issued authorizing it, or 
(3) there is probable cause and exigent circumstances are such that 
taking the time to obtain a warrant would frustrate the purpose of the 
search, or (4) a valid arrest has been made ?nd the search is incident to 
the arrest. When a search is made that does not compiv with these 
requirements, four consequences may result: (1) criminal prosecution 
may be brought for violation of privacy,''* (2) civii suit may be brought 
for violation of privacy,"* (3) the evidence may be declared inadmissible 
in a school proceeding, or (4) 'the evidence may be inadmissible in a 
criminal proceeding. 

Of these possible consequences, only the fourth— inadmissibility of the 
evidence in a c:iminal proceeding— is usually an issue. For example, no 
case has been found in which school officiab have been criminally prose- 
cuted for violating a student's privacy because of a search. But civil lia- 
bility has been found in a few cases. 

Recently a federal district court in Pennsylvania ruled that a civil suit 
against school and police officiab brought by nine high school students 
seeking damages for deprivation of their Fourth Amendment rights 
should proceed to trial.''' In this case, school officiab looking for a ring 
reported missing by another student requested police assistance after no 
student in the class in which the ring was first discovered missing came 
forward with it. The police made a strip search of the nine female 
students in the class but found no ring. The court held that though the 
search had been conducted by police, if it could be shown that school 
officials participated with the police in making statements and taking 
actions that coerced the students into submitting to the search, they 
could be held personally liable. The court overruled the defendant school 
officiab* motion to dismiss for failure to state a cause of action and 
ordered the case brought to trial. The same result was more recendy 



173. For a discussion of what constitutes voluntary consent, see Commonwealth v., Dixon. 
226 Pa. Super. 569. S2S A.2d 55 (1974) . The court found that a search of a coUege'student 
by campus police was not volunury. Consent, the court said, must be freely given to be 
effective. 'This means there must be a total absence of duress or coercion, express or 
implied. . , Id. at 57. But see Sute v. Wingerd, 40 Ohio App.2d 2S6. S18 N.£.2d g66 
(1974) . in which consent to search a dorm room was found to be voluntary. 

174. Criminal prosecutions for unlawful searches are rare, but not impossible under state 
and federal statutes. See 18 U.S.C. $ 242. the criminal counterpart to $ 2983. 

175. The civil suit might 1>e brought in state court and based on trespass or assault or a 
similar wrong, or it may be brought in federal court and based on the federal Civil Righu 
Act of 1871. 42 U.S.C. $ 198S. See Wood v. Strickland. 420 U.S. 565 (1975) . in which the 
Supreme Court held that Khool officials did not have absolute immunity from suit under $ 
198S. See also Bivens v. Six Unknown Named AgenU, 403 U.S. 388 (1971). holding that 
violation of the Fourth Amendment could give rise to an award of money damages in a tort 
action in federal courU. 

176. See Philips v. Jolins. 12 Tenn. App. 354 (1930) : but see Marlar v. Bill. 181 Tenn. 
100. 178S.W.2d654 (1944). 

177. Potts V. Wright. 357 F. Supp. 215 (E.D. Pa. 1973). 



ERLC 



-38- 

45 



reached by an Illinois federal court^that involved a strip search of three 
thirteen^year-old girls for drugs. 

In 1975 the Georgia Supreme Court ruled that the exclusionary rule 
applies only to wrongful searches by law enforcement personnel and not 
to school officials wh^n they violate the Fourth Amendment."' It con- 
cluded, therefore, that civil suits seeking damages from school officiak 
were the only remedies available to students seeking redress for violation 
of their constitutional right to be free from; unreasonable searches.'" 
Suits of this nature could be based on claims of violations of their civil 
rights by state officials or on state or federal tort claims. It is now clear 
that school officials are not immune from personal liability in such 
student suits.'*' However, it is only when school officials act in bad faith 
or with flagrant disregard for the constitutional rights of students that 
courts are likely to find them personally liable.'" 

Only one case has been found in which courts have held evidence inad- 
missible in an elementary or secondary school disciplinary proceeding on 
the basis that the method of its procurement violated the Fourth Amend- 
nient, and it involved an illegal search by police off school grounds.'*' 
The court found the search of an automobile by police who did not go to 
the trouble of obtaining a warrant to be an unreasonable search and 
forbade the product of the search (marijuana) to be admitted in a school 
hearing pertaining to whether students had violated school board policy 
providing for compulsory expulsion of students found in possession of 
narcotic drugs. Since this police search was unrelated to school activities, 
it is distinguishable from an illegal search conducted on school property. 

In two other cases the courts, after considering the application of the 
exclusionary rule to school expulsion hearings, rejected its application, 
but in both cases the school search was found to be reasonable.'" How- 
ever, in a recent federal. district court decision involving college students, 
the court found that the exclusionary rule applied to the college's 
disciplinary process.'" The court reversed a student's suspension for pos- 
session of marijuana in a college dormitory because the evidence against 
him was seized by college officials in an unconstitutional warrantless 
search of his room. 

Almost all the cases that involve searches by school officials have grown 
out of criminal cases in which the student tried to exclude evidence, 
primarily drugs, seized during a school search and sought to be intro- 



178. Ficha v. Wiclgos. 410 F. Supp. 1214 (N.D. III. 1976). 

179. Sutc V. Young. 254 Ga. 488. 216 S.E. 2d 586. cert, dented, 42S U.S. 10S9 (1975). 
For a case note criticizing State v. Young, wtt 41 Mo. L. Rev. 626 (1976) . 

180. Id. at 493*94. 216 S.£.2d at 591. 

181. See Wood v. Strickland. 420 U.S. 565 (1975). 

182. See Hoguc. Board Member and Administrator Uabthty Since Wood v. Strickland, 
VII School Law BULL, i (Oct. 1976). 

-183. Caldwell v. Cannady. 540 F. Supp. 855 (N.D. Tex. 1972). For a discussion of the 
exclusionary rule in 8ch9ol expulsion hearings, sec Frels. Search and Seizure in the Public 
Schoob, 11 Hous. L. Rev, 876. 890-95 (1974). 

184. Spcake v. Grantham. 517 F. Supp. 1255. 1267 (S.D. Miss. 1970). affd, 440 F.2d. 
1551 (5th Gr. 1971): and Kecne v. Rogers. 516 F. Supp. 217.219 (D. Me. 1970). 

185. Smyth V. Lubbcrs.;598 F. Supp. 777 (W.D. Mich. 1975). 
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duccd in a criminal proceeding. It is clear that the Fourth Amendment 
prohibits only "unreasonable" searches and seizures; but as the United 
States, Supreme Courx has recognized, "unfortunately, there can be no 
ready test for determining reasonableness other than by balancing the 
need to search against the invasion which the search entails."'" The task 
of balancing the students' interests in privacy and the adminbtrative * 
*necds of public school officials has fallen almost entirely on state courts. 

The difficult question facing courts in school cases has been the stand- 
ard that should apply to searches made by school officials. Is the entire 
law of search and seizure.as it applies in the criminal law incorporated 
into "the school system, or are school officials limited by less stringent 
standards? In answering this question, the courts have considered several 
factors. Did the school officials act alone, or was the search in concert 
with the police"? What was the nature of tHe place searched? Why was the 
search initiated? Was it made to enforce school discipline, to recover 
school property, or to dbcover evidence for criminal prosecution? 

Person Making the Search 
Searches by School Officials Acting Alone 

The "reasonableness" of searches by school officials acting alone has 
been raised as an issue by students seeking to exclude the fruits of these 
searches from admission in criminal proceedings. The students have 
argued that unless circumstances invoke one of the well-defined 
exceptions to the stringent probable cause and warrant requirements of 
the Fourth Amendment, those restraints apply with full force to school 
searches. School officials answer that the school environment itself is a 
special circumstance justifying less stringent search limitations. 

When searches have been conducted primarily by school officials in 
furtherance of school purposes, such as enforcement of disciplinary rules, 
courts have found that the Fourth Amendment requires a less stringent, 
standard to justify school searches of students and their property. In most 
cases, school officials have riot been required to obtain a search warrant 
or even show probable cause that an infraction has been committed to . 
justify a search initiated for school purposes when it is conducted by 
school personnel. Balancing the right of students to be free from unrea- 
sonable searches and seizures with the compelling interest of the state in 
maintaining discipline and order in the public school system, most courts 
have concluded that contraband seized by school officials without a 
search warrant may be introduced in a criminal trial if the school official 
can show, at the time of the search, the existence of a "reasonable sus- 
picion" that students were violating school regulations or state laws. 
•'Reasonable suspicion** is the standard generally applied to stop-and-frisk 
searches that are made without a warrant and are based on less than 
probable cause. The lower standard was justified because of the reduced 
invasion to the person ; it ordinarily is not applied to full searches. 



186. Camarav. Municipal Court. 387 U.S. 523.536 (1967). 

187. 5fe Terry V. Ohio. ?92 U.S. 1 (1968). 
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In developing the less stringent reasonable suspicion standard, the 
courts have placed great weight on the in loco parentis doctrine and the 
statutory responsibilities of school officials for the safety and welfare of 
their pupils. In most states, either expressly or implicitly, school officials 
are deemed to stand to a Jimited extent in loco parentis to the children 
entrusted to their care. Out of this relationship courts have found a justi- 
fication for both the obligation to protect the students while in school 
from dangerous and harmful influences and the power to control and 
discipline students when it is necessary for school officiab to perform 
their duties. 

Weighing the Fourth Amendment rights of students against the state's 
interest in the school official who stands in loco parentis, one court con- 
cluded: *The in loco parentis doctrine is so compelling in light of public 
necessity and as a social concept antedating the Fourth Amendment, that 
any action, including a search taken thereunder upon reasonable sus- 
picion, should be accepted as necessary and reasonable."'" The court 
found that school officiab need greater flexibility in achieving the goals 
of public education than is allowed by the probable cause standard for 
reasonable searches by govemmcnul officials in other situations. 
Stressing that school systems are not "enclaves of totalitarianism," the 
court concluded that the "reasonable suspicion" standard protects the 
rights of students by requiring school officiab* to show at least "reasonable 
grounds for suspecting that something unlawful is being committed . . . 
before justifying a search of a student when the school official b acting in 
loco parentis. 

The courts have not been explicit in setting out what facts would justify 
a ''reasonable suspicion.*' However, they have indicated that the state law 
and the doctrine of in loco parentis impose on school officiab an affirma- 
tive duty to investigate any situation where they are suspicious that con- 
duct b occurring or materiab are being harbored that would be danger- 
ous or harmful to the health and welfare of students. Thb affirmative 
obligation to investigate grows out of the reasonable expectations of 
parepts that the school will protect their children from dangerous 
conditions such as the possession and sale of drugs on campus or the pos- 
session of dangerous weapons by other students. 

188. People V. Jackson, 65 Misc. 2d 909. 319 N.Y.S.2d 731. 736 {1911). affd. 50 N.Y.2d 
734. 333 N.V.S.2d 167. ?85 N.E.2d 153 (1972). Accord. Nelson v. Sute. 319 So. 2d 154 
(Fla. App. 1975) . It should be noted, however, that the schools power over the child is not 
the equivalent of the parents*. The m loco parentis doctrine gives the school only that 
parental authority necessary for school operation. It is questionable whether any parents 
would knowingly transfer fo the school the right and privilege of deciding whether to sup- 
press evidence against their child. See dissent in Mercer v. Sute. 450 S.W.2d 715. 721 
(Tex. Civ. App. 1970). For a discussion of m loco parentis in relation to school searches, 
see Note. 45 Fordham L. Rev. 202 (1976). and Note. 26 U. Fla. L. Rev. 271. 285-87 
(1974). 

589. People V.Jackson. 3l9N.Y.S.2d 731 at 736. 

190. Id. Accord. People v. Ward. 62 Mich. App. 46. 233 N.W.2d 180 (1975) ; and In the 
Matter of Doe VIII. Doc IX. and Doe X v. State. 540 P.2d 827 (N.M. Ct. App. 1975) . 

191. See People v. Haskins. 48 A.D.2d 480. 369 N.Y.S.2d 869 (1975). for a decision that 
justified a reduced search standard because of the student'^ age and the "epidemic" drug 
problem in the schools. 





The facts that have been held to justify a reasonable suspicion have 
varied from case to case. The Florida Supreme Court found "reasonable 
suspicion*' when it allowed, in a criminal prosecution, the introduction of 
marijuana that had been seized by a school official who found a student 
smoking in violation of rules and required him to empty his pockets. 
b resulting in a seizure of the marijuana.'*' The Georgia Supreme Court 
concluded that the furtive gesture of a student in quickly standing and 
placing something in his pocket as the assistant principal approached 
him, which the court considered to be **an obvious consciousness of 
guilt,** was **adequate reason'* for a search of the student.'*' Reasonable 
suspicion for the Georgia court is only a minimal standard: 

We conclude that in the good faith exercise of thrir public tmst teachers and 
administrators must be allowed to search without hindrance or delay subject only 
to the most minimal rcs»raints necessary to insure that studenu are not whimsically 
stripped of personal privacy and subjected to petty tyranny. 

In contrast, the New York Court of Appeab found that the unusual 
behavior surrounding two quick trips to the. toilet of a student suspected 
of **dealing with drugs" did not satisfy even the reduced search standard 
applicable in the schools.'** In the court's words, "the previous equivocal 
conduct of the [student] and the imprecise nature of the information 
allegedly provided by a ^confidential source* were insufficient to warrant 
the search and seizure.**'** The court set out some guidelines for school 
searches: 

Among the factors to be coruidered m determining :he sufficiency of cause to 
search a student are the child s age. history and record^ m the school, the 
prevalence and seriousness of the problem in the school to which the search was 
directed, and of course, the exigency to make the search without delay.'*' 

In approving a lesser standard of probable cause for searches by school 
officials, courts also have generally indicated that a search warrant is not 
constitutionally required for a school search and have given very little 
separate attention to the warrant requirement. The courts have seemed 
to assume that a reduced probable cause standard automatically suspends 
the necessity for a search warrant, but this has not been the automauc 
result in other nonschool search cases.'** 

The basic argument of school officiab has been that warrant pro- 
cedures have no place in the school environment. This argument is two- 
pronged. First, school officiab point to their responsibility for the safety 
and welfare of all students, the need for prompt action in meeting these 
duties, and the administrative inconvenience of obtaining a search war- 
rant.'** Second, they argue that the warrant procedure will involve law 
enforcement officials in the school's internal disciplinary process, 



192. Nelson v. State. 319 So. 2d 154 (Fla. App. 1975). 

193. Statev Young. 234 Ga 488. 216S.E.2d 586. c^r/ dentrd. 42S V.S 1039 (1975), 

194. Id at 496. 216 S.E.2d 592 95. 

195. People v. Scott D.. 34 N.Y.2d 483. 558 N.Y.S,2d 403. 515 N.E.2d 466 (1974). 

196. Id. 358 N.Y.S.2d at 405. 515 N.E.2d at 467. 

197. Id. 358N.V.S,2dat408.315N.E.2dat420. 

198. S^e Camara v. Municipal Court. 387 U.S 523 (1967) (administrative searches). 

199. See, e.g . 398 F, Supp. 777 (W.D. Mich 1975). 
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disrupting the educational process and possibly exposing the student to 
unnecessary psychological trauma. "° The courts seem to have accepted 
these arguments without ^:omment in cases involving searches by school 
officials acting alone. 

Given the reduced Fourth Amendment restraints on school officials, 
the courts have faced an additional problem in these cases. What 
happens when school officials fail to meet even these minimum standards 
and conduct an illegal search? The answer, either express or implicit in 
the decisions, seems to be that the exclusionary rule would apply if the 
state sought to introduce the illegally seized evidence in a crinxinal pro- 
ceeding against the student searched.'^' However, one recent case has 
concluded that the exclusionary rule is not available to students when 
school officials have violated their constitutional right to privacy^"' 
Under this decision, the stote may use the illegally seized evidence in a 
criminal proceeding. The student's only remedy is in a separate civil or 
criminal proceeding against the school officials."' 

^ The discussion above outlines what has been the unanimous answer of 
state courts in secondary school search cases until very recently. Now. 
however, one state supreme court has li^-cided that the school environ- 
ment docs not justify a reduction of Foi ^ .1 Amendment protection when 
the evidence seized is used in a criminal prosecution."* Without great 
elaboration, the Supreme Court of Louisiana found that 

a search on school ground* of a student*! personal effects by a school official who 
suspecu the presence or possession of some unlawful substance is not a "specifically 
established and well- delineated" excepdon to the warrant requirement and that 
the fruits of such a search may not be used by the State prosecutorial agency as the 
basis for criminal proceedings.'** 

Another recent decision, this one by a federal district court in Michi- 
gan, ruled that both the probable cause standard and the warrant 
requirement applied to a dormitory search by college officials."* 
N Although the drugs seized were used as evidence only in the college's 
internal disciplinary proceedings and no criminal prosecution resulted, 
the court held that the penalty of suspension for a college term and its 
concomitant effects on the student's career were even more severe than 
the potential criminal penalties. Thus, the court ruled that the proceed- 
ing was essentially a criminal trial and the evidence seized in a warrant- 
less search was inadmissible in the disciplinary hearing. 



200. See, e.g.. In re G.. II Cal. App. Sd II9S. 90Cal. Rptr. 361 (1970). 

201. See, rg.. People v. D.. S4 N.Y.2d 483. 358 N.Y.S.2d403. 315 N.E.2d466 (1974). 

202. See State v. Young. 254 Ga. 488. 216 S.E.2d 586. cert, denied, 423 U.S. 1039 (1975). 
For a discussion of the case, see text accompanying Note 193. supra. 

203. Id. at 494. 216 S.E.2d at 591. 

204. Sute V. Mora. 3(17 So. 2d 317 (U.). vacated and remanded. 44 U.S.L.W. 3199 
(U.S. » Dec. 7. 1976). The United Sutes Supreme Court vacated the judgment and 
remanded the case to the Supreme Court of Louisiana to consider whether its judgment was 
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530 So. 2d 900. 901 (U. 1976). 
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Joint Searches by School Officials and Law Enforcement Agents 

When the search of a student or hb property is conducted joinuy by 
school officials and law enforcement agencies, the Fourth Amendment 
standards applicable usually depend on who initiated the search and the 
place searched. When school officials, seeking to maintain order and to 
determine whether a school regulation or criminal statute has been 
violated, have requested police assbtance in conducting a search, the 
lesser reasonable suspicion standard has usually been applied.'^' The 
courts have concluded that in these .ircumstances the police may conduct 
the search based on the reasonable suspicion of school officials. However, 
\ allowing the police at the request of school officials to conduct a search 
\ that would normally be invalid under the Fourth Amendment 
\requiremcnts limiting police searches can lead to abuse and even 
I^rsonal liability of the school officials who permit or conduct the search. 
\n a recent civil suit by three thirteen-year-olds against three school 
offtculs who had participated in a strip search of the. girls, an lUinob 
federtl dbtrict court overruled the defendants* request for a directed 
verdicCVand ordered ihat the case go to the jury for a determination of the 
school o(ficiak* liability."' Although the search had been initiated by 
school offkials. the court said that the police involvement before the 
search, the^^ct that the search was a quest for illegal items, and the total 
seizure of i^e per^n requit^ed the application of a regular Fourth 
Amendment ^^tandard of search and seizure. Thus the students had a 
constitutional right not to have the police make a search (female school 
employees actually made the search after the police had been summoned 
by the principal) in the absence of probable cause that the girls possessed 
an illegal material at the time of the search. In my opinion, thb judicial 
response to combined school/police searches, even when the school 
official calls the police, b likely to become the rule rather than the excep- 
tion when the search is for evidence of crime. Police have not been per- 
mitted less stringent search restraints in cases involving unusual circum- 
stances, and it appears that federal courts will seldom permit a double 
standard for police searches in the school. 

When the search of a student or hb property is initiated by the police 
and conducted jointly by school officials and law enforcement agents for 
the primary purpose of discovering evidence of a crime, the trend has 
been to hold that search and seizure standards applicable in criminal 
cases must be met. The Georgia Supreme Court, in approving minimal 
restraints for school searches by school officials, emphasized that 

... the standards announced here for action by school officials will pass consti- 
tutional muster only if those officials are acting in their proper capacity and the 
search is free of involvement by law enforcement personnel,"^ 



207. See, e.^.. In re Fred C. 26 Cal. App. Sd 320. 102 Cal. Rptr. 682 (1972). discussed in 
text at Note 228 tnfra: and In re Boykin. S9 lU. 2d 617. 237 N.E.2d 460 (1968) . 

208. Picha V. Wielgos. 410 F. Supp. l'2l4 (N.D. 111. 1976). 

209. See, e,g . Comgold v. United Sutcs. 367 F.2d 1 (9th Cir. 1966). 

210. State v. Young. 234 Ga. 488. 498. 216 S.E.2d 586. 594 (1975). cerL denied, 423 U.S. 
1039 (1975). 
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In Pianola v. '^TartxHs.'** the United States Court of Appeab for the 
Fifth Circuit reversed, the convictions of two Troy State University 
students for possession of marijuana. A warrantless search of the two stu- 
dents* dormitory rooms had b^n conducted by university officiab and 
police narcotics agents. The law enforcement agents had informed the 
university that they had information that drugs were in the dormitory 
rooms, of several students and asked permission to search the rooms. The 
univejfsity consented to the search, relying on a university regulation 
reserving the right of school ofHcials to enter students* rooms for "inspec- 
tion purposes." The drugs discovered during the searches were presented 
as evidence in the trials o{ the two students over their objections that the 
evidence was inadmissible as the fruit of an "unreasonable** search". 

In upholding the students* contentions that the search violated the 
Fourth Amendment, the Fifth Circuit stated that "clearly the University 
had no authority to consent to or join in a police search for evidence of 
crime.** The court found that the university retained broad supervisory 
powers that permit it to adopt such a regulation, but the regulation must 
be limited in application **to further the University's function as an 
educational institution.** The university regulation could - not be 
construed to authorize the school officiab to consent to a search for evi- 
dence "for the primary purpose of a criminal prosecution.** The court 
found no exigent circumstances that would justify a warrandess police 
search and therefore held that the drugs seized from the dorm room were 
inadmissible as evidence against the students in a criminal trial. 

In a New York case,'*' the court applied the probable cause standard 
required by the criminal law to a search of a high school student by a 
school security guard employed by the board of education. Although the 
school security officer was not classified as a law enforcement officer 
under state law, hb primary duties were to maintain school safety and to 
control student crime and dbiurbances. The court found that the secu* 
rity guard had the status of a policeman and therefore concluded that he 
--co^ld not act on suspicion alone in investigating possible possession of 
drugs by a student. The security officer, having stopped the student to 
question him about a stolen wristwatch. noticed a slight bulge in the stu- 
dent's pocket and the top of a brown envelope protruding from the same 
pocket. At the security officer's request, the student en^iptied hb pockets, 
divulging three brown envelopes containing marijuana. 

In the student's criminal trial for possession of drugs, the court 
affirmed the exclusion of thb evidence as the fruits of an unlawful search. 
Despite the security officer's claim that hb experience had taught him 
that students carried drugs in similar envelopes, the court found that the 
brown envelopes could have contained any number of noncontraband 

2V1. 442F.2d284 (5th Qr. I97I). 

212. See also In re Donaldson, 269 Cal. App. 2d 509. 75 Cal. Rptr. 220 (1969). in which 
the court noted the nile that a search that is clearly part of a joint operation by police and a 
private individual is tainted vrith sute action and consequently violates the Fourth Amend' 
ment's prohibition. In this case, however, the court found that there was no joint operation 
by police and the school officiats. 

213. People v. Bowers. 72 Misc. 2d SOO. SS9 N.Y,S,2d 78S (197S) / 



Items and therefore the search had been conducted on the "skimpiest of 
hunches/* These facts did not meet the probable cause standard the 
court required to justify a warrantless search by the security officer. 
Moreover, the court indicated that even if the reasonable suspicion stand- 
ard had been applicable, a search based on such a "hunch" did not 
meet the requirements of that standard.^ 



The Nature of the Place Searched 

In dettanining whether the Fourth Amendment is applicable to school 
searches and what standards should be applied, the courts have looked 
closely at the nature of the place to be searched. Although it is clear that 
"the fourth amendment protects people, not places.""* the nature of a 
place may determine whether the person had a reasonable expectation of 
pnvacy in the place searched. The cases have dealt primarily with three 
types of searches: searches of student lockers, searches of students* 
persons, and searches of student dormitory rooms. It is helpful to look 
separately at each of these areas to determine what limitations the Fourth 
Amendment places on searches by school officials. 

Search of a Student's Locker 

In a recent California decision. In re JV.,"* the California Court of 
AppeaU applied a' variation of the reasonable suspicion standard to a 
search of a student*s locker by a high school vice-principal. The vice- 
principal had been told by four students that a particular. locker con- 
tained a sack of marijuana. Using a master key, he opened the locker and 
found such a bag. The locker had been assigned to W. The marijuana 
was turned over to the police, and in a juvenile court proc/seding W. was 
adjudicated a delinquent. He argued that the vice- principal's search 
violated the Founh Amendment and the evidence obtained from it was 
therefore inadmissible in the juvenile court hearing. The court ruled that 
while the Fourth Amendment did place Hmiis on school officials, the 
doctrine of tn loco parentis expands their authority. Balancing the 
Fourth Amendment rights of students against the in loco parentis powers 
of the school, the court stated that the appropriate test for searches by 
high school officials is two-pronged: (1) the search must be within the 
scope of the schooPs duties, and (2) the search must be reasonable under 
the facts and circumstances. The court found that preventing the use of 
marijuana was clearly a school responsibility and that the search of the 



2U. A regular probable cause standard was also applied to a university security employee 
who searched containers and pocketboob for alcoholic beverages and weapons before 
patrons entered pavilions and sudiums for university-sponsored evenu. The university 
argued that this type of search was connparable to airport searches and should be permitted 
without probabl^ cause. The court rejected this argument and declared thU type of search 
to violate the Fourth Amendment. Collier v. Miller, 414 F. Supp. 1357 (S.D. Tex. 1976). 
Accord, Commonwealth v. Dixon. 226 Pa. Super. 569. 323 A.2d 55 (1974). 

215. Katx v. United Sutes. 389 U.S. 547,351 (1967). 

216. 29 Cal. App. 3d 777. 105 Cal. Rptr. 775 (1973) . 
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student's locker, on the basis of specific information from four student*, 
was reasonable.*" 

The balancing test us«l by the California court contrasts with the 
approach most often taken by the couru in^ cases involving school 
searches of student lockers. In other cases, the argument seems to have 
been that even if the Fourth Amendment applies with full force in other 
types of school searches, locker searches are different and never require 
such restraints. In Owfon v. New Kor*."* the United States Supreme 
Court ordered a new hearing of a narcotics prosecution in which the con- 
viction of <a student was based on the discovery of drugs in his locker by 
police who were without a valid warrant' but had permission from the 
schools vicc principal to search the locker. The New York Court of 
Appeals had upheld the search on the theory that the vtce principal had 
not been coerced by the invalid warrant to consent to the search but had 
acted under an independent duty to. inspect a locker when suspicion 
anses as to its contents. A fact important to this decision was that the 
vice-principal had the combinations of all the locks and the students 
knew that they did not have exclusive possessio.i of the lockers vis-a-vis 
the school authorities. On appeal, the Supreme Court remande^i the case 
to the New York Court of Appeals for determination of whether the vice- 
principal had acted under duress. The Court of Appeals essentially 
rotated its earlier decision, finding that the vice principal had exercised 
an independent "duty" to search, a duty claimed by him and tacitly 
approved by the court. 

In another case, the Kansas Supreme Court upheld a burglary convic- 
tion based on the discovery of stolen goods in a bus station locker that 
was entered by a key removed from the defendant s school locker.*'' The 
defendant had consented to the principaFs opening his school locker in 
P^"^^ P^''<^^' The court upheld the search on the basb of 

the> defendant's uncoerced consent and the nature of the school locker. It 
said that although the student may control his locker in reference to 
fcUow students, his possession is not exclusive against the school and its 
officiaU. As in Overton, the fact that the principal had a master list of all 
lock combipauons and a key that would open all school lockers was 
important to the court*s decision. The court considered the right of 
inspection inherent in the authority vested in school administrators to 
manage schools and protect other students. 

From these cases, it appears that police may introduce in a criminal 
trial evidence that has been seized by school officials from a student's 
locker without a warrant or the student's permission when the school 
officials had reasonable grounds for the search. Also, these officials may 

J^I7. Although the court cited the earlier California deciiion. in re Donaldson and the 
private person" exception to the Fourth Amendment as a pooible basis for iu decision it 
found that the Fourth Amendment was not totaUy inapplicable in the school situation and 
used the balancing test. 

Is mIkT'^ -'"?: T '^■^•2'' 596- ^cairdand remanded. 395 U.S. 

(m^ ""^^'^""^ 'J^'' « 24 N.Y.2d 522. SOJ N.V.S.2d 479. 249 N.E.2d 566 

219. Sute V. Stein. 205 Kan. 658. 456 P.2d 1 ( J969). cert, denied. 597 U.S. 947 (1970). 
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authorize the poHce to conduct a search when they have reasonable 
ground to believe that a crime has been committed and that evideiice of 
the crime may be within the locker. In upholding the reasonablen^ of 
school locker searches, the courts have relied on one or more of three 
basic theories: (1) the search was an administrative search subject to less 
stringent search limitations; (2) the student had waived his constitutilonal 
rights; or (3) the search was authorized by the consent of school officials 
who have jqint and, possibly, superior control over the locker. 

The United States Supreme Court has approved a lesser standard of 
probable cause to justify administrative searches or inspections to enforce 
city housing codes.'" However, in doing so the Court placed significant 
weight on the fact that such ''inspections are neither personal in nature 
nor aimed at the discovery of evidence of crime [and therefore] they 
involve a relatively limited invasion of . . . privacy."'" In addition, the 
Court ruled that a warrant is necessary for an administrative search if 
consent for the search is denied. Even if warrants are not required ^or 
searches by school officials, a locker search cannot be classified i as 
"administrative" unless it is a general search of all lockers for the purpose 
of enforcing school regulations of health, safety, or order.''' The locker 
searches approved in the cases just reviewed all involved searches focusing 
on individual students and seeking evidence of violations of school regular 
tions and criminal statutes. These searches are not "administrativie" 
searches within the Supreme Court's definition. Thus, labeling all student 
locker searches as "administrative" does not dilute Fourth Amendment 
safeguards in itself. ; 

Another argument made by school officials to jusufy locker searches 
has been that the student has waived the traditional Fourth Amendment 
protections from searches of his locker. In most cases, school officials ^ 
have shown that when a student was assigned a locker, he was aware that ^ 
the school officials retained extensive control over the Icckers, including a 
list of locker assignments and combinations or a master key. Because the 
student accepted the locker with this knowledge, most courts have con- 
cluded that he has no expectation of privacy in his locker; consequently 
he has waived his constitutional rights. But how far should this waiver be 
extended? The student has n )t waived his expectation of privacy in his 
locker vis-a-vis other students or law enforcement officers. The waiver, ^ 
should therefore apply only to school officials. 

School officials argue, however, that the students have no expectation 
of privacy in their lockers because the lockers are jointly -conti oiled 
property. School officials not only may search student lockers but also 
may consent to locker searches by third parties, just as they could consent 
to a search of classrooms, school grounds, or other property in their 
possession and control. This argument has prevailed in nonschool search 



220. See Camau v. Municipal Court. S87 U.S. 52S (1967) ; See v. City of Seattle. 387 U.S. 
S4l (1967). 

221. Camara V. Municipal Court. S87 U.S. 52S (1967). 

222. For example, general searches foi totting food, missing library books, or overall clean- 
linetf. 
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cases in which a parent s consent for the police to search the room of his 
minor child has been held to be a valid search ii> most cases.'" It is 
argued, however, that these cases focus too much on concepts of property 
rights, whereas the Supreme Court has held the Fourth Amendment right 
to privacy to be a personal right not dependent on property ownership. 
Furthermore, the school official in the school locker situation seems more 
analog ius in role to a landlord than to a parent,"* despite the doctrine 
of in loco parentis. Thus, school officials may not validly consent to a 
search of student lockers by the police. Absent circumstances that 
abrogate the need for a warrant, the school should require law 
enforcement agents to obtain a search warrant. 

Search of a Student's Person 

s Because of the greater intrusion into the student s privacy, searches of 
his clothing and his body have been subject to at least minimum safe- 
guards."* Even those courts that have found that a student has no 
reasonable expectation of privacy in a school locker have concluded that 
"[t]his reasoning has no application and is unpersuasive with respect to a 
student's person.""* The reasonable suspicion standard also has been 
used' to test the legality of a search of the student's person. Jt has been 
accepted as the standard even when the evidence seized has been turned 
over to the police and introduced in a criminal or juvenile court 
proceeding. , 

In a 1970 decision. In re G.,"' a California court/explained why a less 
stringent Fourth Amendment standard applied to school searches of a 
students person. In this case a student had informed the dean of students 
that G. had taken a pill and was intoxicated. G. was brought to the prin- 
cipal's office and asked to empty his pockets; One of the items revealed 
was a film canister containing amphetamines. The court found the prin- 
cipals action to have been proper, explaining that it would have been 
improper for the principal to ignore the information that G. had danger- 
ous drugs in his possession. The court said that it was in the best interest 
of the student and the school system that such situations be handled 
informally among persons whom the student knew, rather than to ubject 
him to the adverse emotional impact of a search warrant and a hearing 
before a magistrate. The court pointed out that the principal's action 
required no intervention by law enforcement officers and little or no dis- 
ruption of the school. Finding that "even in the areas of protected free- 
doms, the power of the state to control conduct of children reaches 



223. 5fv, eg . State v Kindcrman. 136 N W.2d 577 (Minn 1965), State v. Carder. 9 
Ohio St. 2d 1. 222 N.E2d 620 (1966). But see Reeves v. Warden. 346 F.2d 915 (4th Cir. 
1965). 

224. See Chapn an v United State*. 365 U S. 610 (1961). holding that a landlord cannot 
validly consent to a police search of a tenant's house. This is so even though the landlord 
has reserved the right to enter the premises himself to inspect for waste. 

225. See State v. Young, 234 Ga. 488. 496, 216 S.E.2d 586. 593, cert, dented. 423 U.S. 
1039 (1975). 

226. People v. D.. 34 N.Y.2d 483, 187, N.Y.S.2d 403, 407, 315 N.E.2d 466, 469 
(1974). 

227. 11 Cal. App. 3d 1193, 90 Cal. Rptr. 360 (1970). 
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beyond the scope of its authority over adults, ' the court held that the 
principaFs action was reasonable and not in violation of the Fourth 
Amendment. 

In' another California state court decision, In re Fred C.,"* a search of 
a high school student s person conducted by school officiab with the aid 
of a police officer was upheld as reasonable. In that case, school officiak; 
after receiving a tip that C. was selling drugs, brought him to the vice-^ 
principal's office for questioning. When he resisted a search of his 
bulging pants pocket, the school officiab requested the help of a police 
officer, who removed drugs from hU pocket. The court, in upholding the 
admissibility of this evidence in a juvenile court proceeding, adjudicated 
C. a delinquent and noted that school officials have a duty to protect 
studenis from drugs being sold on campus. The court found that the 
school officiab had "good cause" to search C, based on the tip they had 
received, the bulge in his pockets, hU possession of $20 (in the court's 
view a large sum for a student) , and his refusal to allow a search of his 
pockeis. VVhen the purpose of the school official's search is within the 
scope of his official duties, the court said, the justification for the search 
will not be measured by the rules authorizing a police search of an adult. 
The court found that there was no joint search by the school officiab and 
the police, concluding that J'the constitutional guarantee against unrea- 
sonable searches does not proscribe solicitation and use of professional 
assistance by school authorities in conducting an authorized search of a 
student for good cause." The mere fact that the professional assisr^iiLc 
was from a policeman "did not render unreasonable that which was 
otherwise reasonable.""' 

In a recent New Jersey case. In re G.C.."*> a state court also upheld 
the admissibility of evidence in a juvenile court hearing that was obtained 
in a school search of a female student's person. The school officiab, 
acting on information that the student had been selling piHs on campus 
that same morning, brought the girl to the principal's office. After she 
consented to a search of her person by a female school official, a bottle of 
ainphetamines was found in her purse. Noting that there was insufficient 
evidence to determine whether her consent to the search was voluntary, 
the court considered whether school officiab could constitutionally 
conduct such a search of a student without consent. It concluded that: 
The privacy rights of public school children mast give way to the over- 
riding governmental interest in investigating reasonable suspicions of 
illegal drug use by such students even though there is an admitted 
incursion of constitutionally protected rights- rights no less precious 
because they are possessed by juveniles.""' Finding that the school 
officiab were "duty bound to investigate reasonable suspicions of student 
criminality," the court held that the school officiab had acted responsibly 



228. 26Cal. App. 3d 320. 120 Cal. Rptr 682 (1972). 

229. But see State v Young. 234 Ca. 488. 498. 216 S.E.2d 586. 594. cert dented, 423 U S 
1039 (1975). 

230. 121 N.J. Super. 10.8. 296 A.2d 102 (1972). 
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and diligently under the circumstances and would have been "derelict" to 
have acted otherwise. I 

In People v. the New York Court of Appeals found thit the 

search of a student, which included a strip search, had not been baid on 
even a reasonable suspicion. Consequently, the search was constitution- 
ally unreasonable and the evidence seized inadmissible in juvenile lourt 
proceedings. The court noted, however, that had there been sufficient 
basis to justify the initial search of the student*s pockets, the resulting dis- 
covery of drugs in his wallet would have justified the indignity of a strip 
search to **makc sure that [the student] did not possess a larger supply \f 
drugs and to establish the role he played in carrying the drugs. ""\ 
Furthermore, under these circumstances a strip search in the prescn< e of\ 
witnesses, as occurred in this case, would be warranted to provide corrob- \ 
oration and to prevent claims that the evidence had been planted. 

The search of a student's person^has been upheld by state courijs in 
Delaware,"* Illinois.'" and New York."* Although the vast majoritX of 
cases have permitted searches" of students' bodies and their personal ' 
effects based on a lesser degree of cause, it should be noted thatlthe 
Louisiana Supreme Court decision discussed earlier rejected anything less 
than probable cause and a search warrant for a search of a student's 
personal effects if the fruits of the search are to be introduced in a 
criminal proceeding."' An Illinois federal district court reached the same | 
result in a case in which the police had been involved from the beginning 
.and the object of the search was to produce evidence for a criminal/ 
prosecution."* 

Search of College Dormitory Room 

As in other areas of constitutional rights, it seems that college students 
usually have more protection than secondary and elementary students in 
the area of Fourth Amendment right to privacy. Most of the college cases 
have involved dorm searches. The leading case is Piazzola v. M^a/^iVw,"' 

232. People V. D.. 34 N.Y.2d 483. 358 N. Y.S.2d 403. 315 N.E.2d 466 (1974) 

233. 358 N.Y.S.2dat 409. 315 N.E.2dat471. 

234. State v. Baccino. 282 A.2d 869 (Del. Super. 1971). The case involved the search of a 
student s coat after a tug-of-war over the coat between the student and a school official who 
was taking the jacket to ensure that the student stayed in class. Drugs were found in the 
jacket pockets. 

235. in re touykin. 39 III 2d bl7. 237 N.E.2d 460 (1968) . Here the search, made by police 
officers at the school officials' request, resulted in discovery of a gun on a student's person 

236. People v. Jackson. 65 Misc. 2d 909. 319 N.Y S.2d 731 (1971). a/Trf. 30 N Y 2d 734 
333 N.Y.S 167. 284 N.E.2d 153 (1972). The search of a student chased down by the 
school coordinator of discipline three blocks from the school was upheld by the court. The 
student, suspected by the school official of possessing drugb. had run out of the school while 
he was being taken to the principal's office for questioning. The court held that the m loco 
parentis powers of the school official did not in this case end at the school door. 

237. State V. Mora. 330 So.2d 900 (La.), vacated and remanded, 45 U.S.L.W. 3409 (US 
Dec. 7, 1976) . See note 204. supra. 

238. See text at no:. 208, supra. 

239. 442 F.2d 284 (5th Cir. 1971). For c full discussion of the dorn>»»G.y search, see Del- 
gado. College Searches and Setzures. Students, Priixi-y ^:,u the Fourth Amendment 
26 Hasiincs L.J. 57 (1974) and Note. 1976 DuKt L.J. 770. 
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' which was discussed above. In that case, the Fifth Circuit Court hfild that 
; college students who occupy a college dormitory room enjoy the protec- 
tions of the Fourth Amendment and that school officials have noiright to 
consent to or join a police search for the primary purpose of obtaining 
evidence for criminal prosecutions. The court found that the st»arch in 
this case, instigated and primarily executed by law enforcement! agents, 
was subject to the full Fourth Amendment requirements of a^regular 
criminal investigation. Because there was no warrant, no probable cause 
for searching without a warrant, and no waiver or consent, the court 
concluded that the search violated the Fourth Amendment s prohibition 
o^ unreasonable searches. Other cases in accord with Piazzola hold that 
for purposes of police searches, a dormitory room is analogous to an 
apartment or hotel room.'*° 

In Piazzola, the Fifth Circuit made it clear that although the university 
cannot require as a condition of admission that students waive their 
Fourth Amendment right to be free from unreasonable searches and seiz- 
ures, a university regulation that reserved the right to inspect student 
rooms is not per se unconstitutional.'** If the regulation is construed and 
limited in appl'cation to furtherance of the university as an educational 
institution, a search made under the regulation is within university 
power. 

In a federal district court decision arising from the same drug raid 
involved in Piazzola, the court upheld the expulsion of a student for pos- 
session of marijuana in a college dormitory. In Moore v. Student Affairs 
Committee of Troy State University, the same district court judge who 
had originally reversed the Piazzola convictions upheld in a university 
disciplinary proceeding the admissibility of evidence seized in a joint 
school and police search. Stressing that the university has an affirmative 
obligation to promulgate and enforce reasonable regulations designed to 
protect campus order and discipline, the court pointed out that "the con- 
stitutional boundary line between the right of the school authorities to 
search and the right of a dormitory student to privacy must be based on a 
reasonable belief . . . that a student is using a dormitory room for a pur- 
pose which is illegal or which would otherwise seriously interfere with 
campus discipline."'*' The court found this standard of "reasonable 
cause to believe" to be lower than the traditional probable cause standard 



240. See, e ^ . People v Cohen. 57 Misc. 2d 366. 292 N.Y.S.2d 706 (Dist. Ct. 1968)1 affd 
mem . 61 M\$c. 2d 858. 306 N.Y.S 2d 788 (App. Ct. 1969) ; Commonwealth v. McCloskcy. 
217 Pa. Super. 423. 272 A. 2d 271 (1970). But see People v. Bocttner. 80 Misc. 2d 3. 362 
N Y S.2d 365 (1974). holding that on a private college campus a search by school officials 
is outside the Kope of the Fourth Amendment. Accord, People v. Kelly. 195 Cal. App. 2d 
669. 16 Cal. Rpir 177 (196!) Sute v. Wingerd. 40 Ohio App 2d 236. 318 N.E.2d 866 
(1974). 

241. The Troy State Univrrsity rule stated: "The college reserves the right to enter rooms 
for inspection purposes If the administration deems it necessary, the room may be searched, 
and the occupant required to open his personal baggage and other personal material which 
is sealed." 

242. 284 F. Supp. 725 (M.D. Ala. 1968). 

243. Id at 730. 
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because the **spccial disciplinary proceeding are not . criminal 
proceedings in the constitutional sense." 

The Ohio Court of Appeals also upheld a lower standard for dorm 
searches when it found college officiak to be private persons not subject 
to Fourth Amendment restrictions on searches and seizures.'** However, 
a moi-e recent federal district court decision, Smyth v. Lubbers, con- 
cluded that the private-person concept and lower reasonable cause stand- 
ard arc no longer valid. In that case, the all-college judiciary committee 
had ordered a student suspended for one term on the basis of marijuana 
found in his room in a warrantless, midnight search by college officiak. 
The federal court had issued a temporary restraining order prohibiting 
the collie from executing any sentence or punishment pending 
adjudication of the student's constitutional claims. After trial, the court 
held that the Fourth Amendment requirements of probable cause and a 
search warrant fully applied to college officiak seeking to enforce college 
regulations. 

In reaching thk decision, the court emphasized three factors. (1) The 
students involved were adults and "in general are entitled to the same 
rights of privacy as any other adult in our society." (2) A college stu- 
dents dorm room is his home for all practical purposes, and he has the 
same expectations of privacy there as any adult has in hk home. (S) The 
penalty imposed by the college-long-term suspension- was at least as 
severe as the criminal penalty the student would have received had the 
case been prosecuted in state or federal court. These factors led the court 
to find that the warrantless search of the dormitory room was unconstitu- 
tional and the evidence inadmksible in the college's dkciplinary 
proceedings. 

Search of Other Places 

Searches conducted by school officiak to dkcover student violations of 
school regulations have been upheld in other situations. In People v. 
Lanthier.'*^ a college official searched a student's briefcase when hk 
efforts to find an offensive odor permeating the entire library study hall 
led to the student's carrel. The odor came from packaged drugs dis- 
covered in the briefcase. In upholding the admksibility of the evidence in 
the student's criminal trial, the court noted that school officiak 
periodically checked student crirrek for overdue books, rotten food, and 
similar matters. In thk case the dkcovery of drugs resulted from such a 
search based on complaints by students of an odor thought to come from 
rotting food. These facts, in the court's opinion, brought the search 
within the "emergency exception" to the warrant requirements of the 
Fourth Amendment. 

Jars parked on school property are another common object of school 
searches, but surprkingly, only a few cases have arisen from thk type of 
search. It would seem, however, that the standard for a car search would 
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be closer to that of the person than to that of a locker because the owner's 
expectation of privacy is similar to that oif his person. Nevertheless, a 
federal district court upheld the warrantless search by school officials of a 
student's car parked on the school campus.'^' The student, a cadet at the 
Marine Maritime Academy, was dismissed after a search of his auto- 
mobile revealed drugs and alcohol; academy regulations forbid posses- 
sion of either on campus. Seeking readmission to the academy, the stu- 
dent challenged the admissibility of this evidence in his expulsion 
hearing. The federal district court held that the school officials had 
reasonable cause to believe that school regulations were being violated 
and that the ^arch of the car was a reasonable exercise of the academy's 
authority to maintain order and discipline on the campus. It should be 
noted that the academy is a quasi-military institution; the automobile 
was parked on campus in spaces provided by the school; and the contra- 
band fourid was admitted in a school disciplinary hearing, not a criminal 
proceeding. Perhaps under other circumstances a search of a student's 
car by school officials would be subject to a higher constitutional stand- 
ard, or at least the evidence would be inadmissible in a criminal trial. 

There will be little question about the legality of a search if the object 
of the search can be seen by looking through the car's windows. If the 
object can be seen, it usually can be seized under the "plain view rule." 
This rule, a well^recognized exception to the warrant requirement of a 
search, was stated as follows by the United States Supreme Court: "It has 
long been settled that objects falling in the plain view of an officer who 
has a right to be in the position to have that view are subject to seizure 
and may be introduced in evidence."'** In a college search case that 
applied the plain* view rule, a federal district court rejected a student's 
request to disallow evidence that had been seized by a part-time employee 
of the campus security department in a hearing on the student's expul- 
sion.'*' The employee saw leaflets containing false notices that classes 
would not ^meet sticking out from under the front seat of the stuuent's 
car. The court ruled the leaflets were properly received in evidence by the 
board of trustees in the disciplinary proceeding. 

Purpose of Search 

The reason for the search is another important factor in determining 
which standard applies to a search of a student — tht regular Fourth 
Amendment standard of probable cause or the lower standard of reason- 
able suspicion that a crime has been committed. This issue was partly 
considered in the discussion of the type of person making the search. As 
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noted tbere» when the search is part of a criminal investigation or seeks 
evidenc for a criminal prosecution, regular Fourth Amendment 
standards of probable cause usually apply. When, however, the purpose 
of the search is to maintain the orderly operation of the school but pro- 
duces contraband that is then used to prosecute the student, the lower 
standard of reasonable suspicion is generally approved. This different 
result raises the question of when the search is seeking evidence for a 
criminal prosecution and when it is to maintain the orderly operation of 
the school. 

Distinguishing between the two may be difficult because both reasons 
for the search may exist. It seems clear, however, that in school emergen- 
cies, such as a search for a bomb or a weapon, the lower Fourth Amend- 
ment standard will apply. Similarly, if a principal receives information 
that two student gangs are armed and a fight has been set up between 
them, school officials would be justified in searching any student sus- 
pected of being involved. The latter situation occurred several years ago 
soon after a predominantly black school and a predominandy white 
school had been combined. Several fights had occurred between whites 
and blacks during the first week of merger. The superintendent received 
several calls that students would be coming to school armed the next 
school day and a showdown would take place. The next day the principal 
lined up all the students and made them empty their pockets. Numerous 
weapons were discovered. In my judgment this search was not only 
proper but also necessary, and any of the weapons could have been intro- 
duced in a criminal prosecution of the students. 

Nonemergency searches also may be justified under the lower search 
standard. For xample, a search of parcels and briefcases for library 
books as students leave the library is permissible if everyone who leaves 
the library is searched on the same basis. Similarly, a general locker 
inspection for overdue library books, weapons, or narcotics is a justified 
search when all students understand that the school has the right and 
intention to search the locker for these items. Most jurisdictions would 
permit the introduction of contraband discovered in either kind of search 
in a criminal prosecution against the student. 

Still another type of search that will be judged on the lower standard is 
a search by a school custodian or security officer to determine ownership. 
For example, a junior college student who left her purse in a classroom 
was unsuccessful in claiming an illegal search of her purse after a security 
officer, who opened the purse to determine its ownership, found illegally 
possessed amphetamines. "° 

The reasons why courts have permitted these types of searches are that 
(1) they were initiated by and were made by school officials rather than 
police officers; (2) the primary thrust of the search has been to promote 
orderly school operation rather than to discover evidence of crime; (3) 
the invasion of privacy has not been too great. When the search does not 
contain all three of these elements, it runs the risk of violating students* 
Fourth Amendment rights. 
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wat """P'" °^ " 8'"""' 'yP« °f insfx^ction that 

was held to be an unconstitutional search."- The search waPconducted 

rlTj '° "'"P"^ P'^f'o" and stadium ol 

a search of any containers, packages, or bundles that could conceal 

Sv "?^"^'f'" ' """P"* offi«r grabbed her purse when she laugh- 
ngly objected to a search. He then seized her arln. searched her purse 
thoroughly, and threatened her with arrest for disorderly conduct 
court rejected the university's argument that this search was jusMike an 
airline luggage search. Airport searches, the court said, are appliet^ indt 
cnminately to everyone who goes through the airplane depanure g^^^^^ 
whereas the university pavilion searches were made only^of thL th" 
guard chose to search Consequently, the university search constituted a 
^eater intrusion of privacy. The court also questioned the efficacy of the 
search pointing out that there was no hUtory of dUturbances or injuries 

policy began Thus the three basic requirements to make In exception to 
the warrant-based-on-probable-cause standard were lacking: No ^11° 
necessity was shown, the likelihood that the search procedure wouTd be 

SSrTf'l P°"""'' demonstrated, and the 

degree of the intrusion was high. 

Summary 

Neither the Suprene Court nor the federal courts of appeal have 
decided any cases directly governing the Fourth Amendment riehu of 
public school students.'" Most of the cases reviewed in Ss IXaph 
come from state courts or federal district courts and are notTontrSliSe 
precedent in other jurisdictions. The law as it relates to the Llandng of 
students constitutional rights and the states interest in maintaSg order 
and d^cipline in the public schools has changed rapidly in recent'year! 
^L Zl "^""^nue that the Fourth Amendment does protect stu- 
rea^llw ""^^"^""'"^ ^"^hes by school officials, but in defining 

orr" nJaf '""u""^ ^"^^ "^"^"^ i" favor of 

order and ducip ine in the schools. Still, it is clear that students do no 
hed their const.tuuonal rights at the schoolhouse gate. In devetoprne 

S TZ ^"'"""'"^ ""^^"'^ >"d their property schc^K 

cials should try to protect the students" right to privacy 

Where the regulations govern searches of jointly controlled property 
such as lockers or carrels, students should be made aware that the pro: 
perty is subject to periodic general administrative searches for contra- 
band and rule violauons. When a search focuses on a particular student 

' rr"'' offi^'""^ should, if tirn^ 

permits, record their reasons for believing a search is justified before 

III' S'"'^r u""'"- ^"PP- (S-D- Tex. 1976). 
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making the search. If possible, the student's consent to the search should 
be obtained and he should be present when the search is made. When- 
ever school officials conduct a search* a witness should be present. 

If a major reason for a school search is to seek evidence of a criminal 
violation and if time permits, school officials should report their informa- 
tion to law enforcement officials and allow them to conduct the search 
subject to standards applicable to police searches. If the police seek per- 
mission from school autjiorities lo search a student, his property, or his 
locker to obtain evidence for a criminal prosecution, the school officials 
should require the police to obtain a search warrant unless the search 
comes within one of the exceptions to the Fourth Amendment's search 
warrant requirements. 

Only in exceptional cases would observing these safeguards interfere 
with the school officials* affirmative duty to maintain order and discipline 
in the schools and protect the health, safety, and welfare of students in 
their charge. Because an unlawful search may make evidence inadmissi- 
ble in criminal or school proceedings and perhaps invoke civil or criminal 
liability for school officials, incorporating these safeguards in school poli- 
cies would seem prudent. Moieover, for students the consequences of 
school searches may be very severe — criminal penalties, suspension, or 
expulsion. When the school discipline is severe, as in suspension and 
expulsion, courts have increasingly required that schools carefully observe 
procedural safeguards mandated by federal and state constitutions. 

Although the law of search and seizure of students is in a state of flux, 
it seems likely that the federal courts in time will require high school 
searches to comply with the standards of search recommended above. By 
building these safeguards into school regulations, school officials can 
both teach students the value of respecting a citizen's fundamental con 
stitutional rights and avoid future conflicts in the courts. 

CONCLUSION 

*'The history of liberty has largely been the history of observance of 
procedural safeguards.'*"' The procedural issues reviewed in this mono- 
graph are primarily concerned with the student's liberty - his right not to 
be denied a public education unless accorded minimum standards of due 
process of law. Although many may consider these procedural require- 
ments to constitute a serious interference with internal school discipline, 
constitutional standards require only that students be treated fairly and 
granted the type of procedure in expulsion cases that school adminis- 
trators would demand for themselves if they were subject to a dismissal 
action. It should be emphasized that greater availability of procedural 
due process rights to students does not deny the schools full authority to 
regulate conduct calculated to cause disorder and interfere with educa- 
tional functions. It only requires them to act fairly before they impose the 
severe penalty of expulsion. 
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